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AFFIDAVIT 

 

I, the undersigned GARRETH ANVER PRINCE do hereby solemly affirm and say: 

 

1. The facts herein contained are within my personal knowledge and belief, unless it appears 

otherwise from the context, and are both true and correct. 

 

2. I am an adult male resident at 63 Uitspan Street, Scottsville, Kraaifontein, Western Cape, 

and currently employed as a community developer for Lawyers for Human Rights.  I 

hold the degrees Biuris, LL.B, and wish to be admitted to practice as an attorney in due 
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course.  I am the Applicant in this matter, seeking leave to appeal to the above 

Honourable Court in terms of rule 20 of the Constitutional Court Rules against the 

judgment of the Supreme Court of Appeal in the matter of an appeal heard by it in 

respect of an application brought by me against the instant Respondents in the High 

Court of South Africa (Cape of Good Hope Provincial Division).  The said judgment was 

handed down on 25 May 2000 on various constitutional matters set out hereinafter, 

under case number 220/98 of the Supreme Court of Appeal.   

 

CONDONATION: 

 

3. In terms of rule 20(2) of the Constitutional Court rules, application for leave to appeal should 

have been made within fifteen (15) days of the judgment being handed down by the 

Supreme Court of Appeal, i.e. by no later than 15 June 2000.   

 

4. I humbly request that the above Honourable Court grant me condonation to proceed with this 

application for leave to appeal for the following reasons: 

 

4.1 There are important constitutional issues arising from the judgment of the Supreme Court of 

Appeal which necessitates a further adjudication by the above Honourable Court. 

 

4.2 These constitutional issues encompass the scope of:  

 

(a) the right to religious freedom and observance as contained in section 15(1) and section 

31(1)(a) of the Constitution of the Republic of South Africa Act 108 of 1996 ("the 

Constitution"); 
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(b) the right to dignity as contained in section 10 of the Constitution; 

 

(c) the right to choose one's profession as contained in section 22 of the Constitution; 

 

(d) the right to equality, namely that the State may not unfairly discriminate directly or indirectly 

against anyone on one or more grounds, including inter alia, religion, conscience, belief 

and culture as contained in section 9(3) of the Constitution; 

 

(e) the right to freedom and security of the person in that everyone has the right to bodily and 

psychological integrity, which includes the right to security in and control over their 

body as contained in section 12(2)(d) of the Constitution. 

 

4.3 These constitutional issues also encompass the total failure of the Supreme Court of Appeal 

to apply constitutional principles as required by the Constitution.  Although I will deal 

with this issue at a later stage in more detail, I contend that the Supreme Court of Appeal 

failed to apply the two-stage approach as required in adjudication of constitutional issues 

as set out in the case of S v Makwanyane & Another 1995 (3) SA 391 CC.   

 

4.4 In addition, the constitutional issues also encompass the constitutionality of sections of 

certain statutes, namely 

 

(a) section 4(b) of the Drugs and Drug Trafficking Act 104 of 1992 as amended ("the Drugs 

Act") and related schedules;  and 

 

(b) section 22A(10) of the Medicines and Related Substances Control Act 101 of 1965 as 

amended ("the Medicines Act") and related schedules. 
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4.5 The Supreme Court of Appeal committed further misdirections not of a constitutional nature 

which may have caused it to misconstrue its constitutional adjudicatory role, and which 

will be dealt with later in this affidavit.   

 

5. The aforesaid misdirections of the Supreme Court of Appeal has caused me great prejudice 

by virtue of the fact that the First to Third Respondents (collectively referred to as "the 

Law Society") will not in the circumstances register my contract of community service, 

thus preventing me from being admitted as an attorney of the High Court of South 

Africa.  As will be seen below, in the event that the above Honourable Court should find 

that the limitation on my right to religious freedom and observance by the legislature and 

upheld by the Supreme Court of Appeal was unjustified, the Law Society could have no 

objection to registering my contract of service.   

 

6. Whilst not lodging this application within the time limits of rule 20 of the Constitutional 

Court rules, I humbly submit that I have not been dilatory in the prosecution of this 

application for leave to appeal for the following reasons: 

 

6.1 After receiving a copy of the judgment of the Supreme Court of Appeal, it did not prove easy 

obtaining the services of a legal team prepared to act on my behalf and assist me in these 

proceedings for leave to appeal to the above Honourable Court, by virtue of the problem 

in obtaining sufficient funds so to do;   

 

6.2 Nor has it proved easy to obtain sufficient funding for the further continuation of the matter, 

should the above Honourable Court grant me leave to appeal, although I am hopeful that 

I will be able to obtain fuller funding in the foreseeable future; 
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6.3 The necessity of obtaining, for example, further factual material relevant to the determination 

of the issues before the above Honourable Court pertaining to cannabis, international 

trends and recent case law was time consuming.  I humbly wish to point out that only 

during the last week of July 2000 were my legal representatives able to obtain a copy of 

a recently published judgment in a Court of Appeal for British Columbia, which I 

respectfully submit will be of importance to the above Honourable Court's decision, and 

to which further reference is made below.   

 

6.4 The need to do thorough preparation in view of the importance of this matter to not only 

myself, but to other Rastafari and society in general.   

 

7. In view of the time constraints and the necessity of preparing properly for the application for 

leave to appeal, my attorneys, Dison Ndlovu, within the fifteen day period prescribed in 

terms of rule 20 of the Constitutional Court rules, gave written notice to the Registrar of 

the Constitutional Court as well as to the Respondents in this matter, of my intention to 

apply for leave to the above Honourable Court, and the reasons for the late filing of this 

application.  I refer the above Honourable Court to a copy of the said letter of 

notification dated 15 June 2000 which is annexed hereto as annexure "A".   

 

8. I respectfully submit that there is no detriment or prejudice to the administration of justice by 

the late filing of this application for leave to appeal, whilst I would suffer overwhelming 

prejudice in the event that condonation is not granted.   

 

9. I respectfully submit that by virtue of the constitutional issues involved, it is in the interest of 

justice that condonation be granted for me to proceed with this application for leave to 
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appeal.   

 

10. I also respectfully contend that my prospects of success in the event that the above 

Honourable Court should grant me condonation to proceed with this application for 

leave to appeal, are reasonable. 

 

I accordingly humbly pray that the above Honourable Court grant me leave to proceed with 

this application for leave to appeal.   

 

INTRODUCTION: 

 

11. I am 30 years old.  I completed my LLB degree in 1993 at the University of the Western 

Cape.  In 1994, I completed the School for Legal Practice course, in terms of section 

2A(a)(i) of the Attorneys Act 53 of 1979. 

 

12. The only requirement remaining for my admission as an attorney, was the performance by 

myself of community service for a period of one year as required in terms of section 

2A(a)(ii) of the Attorneys Act. 

 

13. On 9 January 1997, I entered into a contract of community service with the Legal Aid Clinic 

at the University of Cape Town. 

 

14. On 15 February 1997, I lodged an application with the Law Society for the registration of 

my contract of community service.   

 

15. I disclosed in this application that I had two previous convictions for the possession of 
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cannabis and lodged an affidavit explaining the nature and circumstances of those 

convictions.   

 

16. The Law Society refused to register my contract of service because it was not satisfied that I 

was "a fit and proper person" as required by section 4A(b) of the Attorneys Act.   

 

17. The reason given by the Law Society was that I had been twice convicted of using cannabis 

and that I intended to continue using cannabis.   

 

18. I have been a practising Rastafarian since 1988.  Cannabis, the "holy herb", is an integral 

part of my Rastafari religion.  As set out in paragraph 33 of my founding affidavit in the 

Cape High Court application aforesaid, I use cannabis as part of my religious worship in 

accordance with Rastafari religious practice.  The use of cannabis for spiritual, 

medicinal, culinary and ceremonial purposes is an integral part of the religious practice 

and observance of adherents of my religion.  I perform the rituals of my religion 

according to the tenets of my religion and observe the religious ceremonies associated 

with births, marriages and other gatherings such as the Nyabinghi, which is similar to a 

church service.  Cannabis is used as a symbol and I partake of the use of cannabis at 

these ceremonies. 

 

19. I also use cannabis, by either burning it as incense or smoking, drinking or eating it in private 

at my home as part of my religious observance.  The use of cannabis by adherents of my 

religion is not to create an opportunity for the casual use of cannabis.  I am a vegetarian 

and do not smoke cigarettes or use alcohol, because these substances are proscribed by 

my religion.   
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20. I took the aforesaid decision of the Law Society on review to the Full Bench of the Cape 

High Court.  On 23 March 1998, the Cape High Court handed down a judgment refusing 

my application.  A copy of the judgment of the High Court, reported as Prince v 

President of the Law Society, Cape of Good Hope & Others 1998 (8) BCLR 976 (C) 

is annexed hereto as annexure "B".   

 

21. Leave to Appeal having been granted, I appealed to the Supreme Court of Appeal.  Judgment 

was handed down on 25 May 2000.  A copy of the judgment of the Supreme Court of 

Appeal, reported as Prince v President of the Law Society, Cape of Good Hope & 

Others 2000 (7) BCLR 823 (SCA) is annexed hereto as annexure "C". 

 

THE CAPE HIGH COURT JUDGMENT: 

 

22. The Cape High Court held inter alia that although section 4(b) of the Drugs Act infringed 

my constitutional right to practise my religion in terms of section 15(1) and section 

31(1)(a) of the Constitution, the infringement of my right was justified by section 36 of 

the Constitution, by virtue of: 

 

(a) South Africa's international obligations; 

 

(b) the international recognition of cannabis as a harmful drug; 

 

(c) any limitation on my use of cannabis for religious purposes advancing the purpose the 

impugned legislation sought to achieve, namely to control dependence producing 

substances and the evils which the impugned legislation sought to combat.  

 



9 
 

23. Dealing with section 36(1)(e) of the Constitution (whether a less restricted means could have 

been used to achieve the purpose of impugned legislation) so as to allow myself and 

other Rastafari the right to religious observance, the court found that  

 

(a) such an exception would be contrary to South Africa's obligations in terms of international 

conventions to which it was a party;  and 

 

(b) it would place an additional burden on the South African Police and the courts. 

 

24. The court accordingly found that the limitations of my fundamental rights in terms of 

Sections 15(1) and 31(1)(a); section 9(3) (the prohibition against discrimination on 

grounds including religion);  and section 22 (choice of profession) were justifiable 

limitations for the reasons as set out above.   

 

THE JUDGMENT OF THE SUPREME COURT OF APPEAL AGAINST WHICH 

LEAVE TO APPEAL IS SOUGHT: 

 

The Constitutional issues 

 

Various constitutional issues arise from the judgment of the Supreme Court of Appeal.  

These are: 

 

25. The total failure of the Supreme Court of Appeal to apply the appropriate 

constitutional principles to the matter before it (i.e., the process by which the 

Supreme Court of Appeal came to its findings).   
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25.1 The Supreme Court of Appeal erred and/or misdirected itself and/or at the minimum, 

misconstrued the nature of its constitutional adjudicatory function by failing in its duty to 

apply the two-stage inquiry as set out in the case of Makwanyane (supra), when 

considering whether fundamental rights in Chapter 2 of the Bill of Rights could be 

limited in terms of section 36 of the Constitution.   

 

25.2 In terms of the Makwanyane approach the Supreme Court of Appeal had no choice, when 

adjudicating on the scope of my infringed rights on which I had relied, namely: 

 

(a) the right of religious freedom and observance as contained in section 15(1) and section 

31(1)(a) of the Bill of Rights; 

 

(b) the right to choose a profession as contained in section 22; 

 

(c) the right to human dignity as contained in section 10; and 

 

(d) the right to equality in that the State may not unfairly discriminate directly or indirectly 

against anyone on one or more grounds including religion, conscience and belief as 

contained in section 9.3, 

 

but to consider the nature, scope and extent of my fundamental rights, either by analysis, 

and/or reference to constitutional cases and/or foreign law and other cases.  This the 

Supreme Court of Appeal failed to do at all.  At no stage did the Supreme Court of 

Appeal even refer to the content or scope of my right to religious freedom and 

observance as contained in section 15(1) or section 31(1)(a) of the Bill of Rights, nor did 

it refer to the scope and extent of the other fundamental rights referred to above.  
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The Supreme Court of Appeal accordingly never interpreted the fundamental rights to which 

I lay claim at all.  It could thus not give them a broad rather than a narrow interpretation, 

as required by Makwanyane (supra) (at [100]).  

 

25.3 I accordingly contend that the Supreme Court of Appeal failed to carry out apply its 

constitutional duty at all.   

 

25.4 I also respectfully contend that the Supreme Court of Appeal failed to act in accordance with 

section 39 of the Constitution as it failed to interpret the Bill of Rights.   

 

25.5 The Supreme Court of Appeal further erred and/or misdirected itself and/or at the minimum, 

misconstrued the nature of its constitutional adjudicatory function when considering 

whether limitations on my fundamental rights were justified by failing even to consider 

and analyse circumstances under which my fundamental rights could be limited as set 

out in section 36.   

 

25.6 Chaskalson P held in Makwanyane (supra) at [104]: 

 
"The limitation of Constitutional rights for a purpose that is reasonable and necessary in a democratic society 

involves the weighing up of competing values, and ultimately an assessment based on proportionality.  
This is implicit in the provisions of section 33(1) [as it then was].  ... Principles can be established, but the 
application of those principles to particular circumstances can only be done on a case by case basis.  This 
is inherent in the requirement of proportionality, which calls for the balancing of different interests.  In the 
balancing process the relevant considerations will include ... .  In the process regard must be had to the 
provisions of section 33(1) [as it then was] and the underlying values of the Constitution ... ". 

 
This the Supreme Court of Appeal abjectly failed to do at all.   

 

25.7 I contend that if the Supreme Court of Appeal had evaluated at all the nature, extent and 
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scope of my right to religious freedom and observance and given it a broad interpretation 

as required by Makwanyane (supra), it would have allowed my right of religious 

freedom and observance.  I refer the above Honourable Court to the Canadian case R v 

Big M Drug Mart Ltd [1985] 1 S.C.R 295 at 336-7 where Dickson J (as he then was) 

stated:  

 
"Freedom can primarily be characterized by the absence of coercion or constraint.  If a person is compelled by 

the state or the will of another to a course of action or inaction which he would not otherwise have 
chosen, he is not acting of his own volition and he cannot be said to be truly free.  One of the major 
purposes of the Charter is to protect, within reason, from compulsion or restraint.  Coercion includes not 
only such blatant forms of compulsion as direct commands to act or refrain from acting on pain of 
sanction; coercion includes indirect forms of control which determine or limit alternative courses of 
conduct available to others.  Freedom in broad sense embraces both the absence of coercion and 
constraint, and the right to manifest beliefs and practices.  Freedom means that, subject to such 
limitations as are necessary to protect public safety, order, health, or morals or the fundamental 
rights and freedoms of others, no one is to be forced to act in a way contrary to his beliefs or his 
conscience."(emphasis added). 

 

In a more recent case B (R) v Children's Aid [1995] 1 S.C.R 315 at 368-9 the Supreme 

Court of Canada characterised this broader conception of liberty in the following 

manner: 

 
"Freedom of the individual to do what he or she wishes must, in any organized society, be subjected to 

numerous constraints for the common good.  The state undoubtedly has the right to impose many types of 
restraints on individual behaviour, and not all limitations will attract Charter scrutiny.  On the other hand, 
liberty does not mean mere freedom from physical restraint.  In a free and democratic society, the 
individual must be left room for personal autonomy to live his or her own life and to make decisions that 
are of fundamental personal importance.  In R v Morgentaler, [1988] 1 S.C.R 30, Wilson J. noted that the 
liberty interest was rooted in the fundamental concepts of human dignity, personal autonomy, privacy and 
choice in decisions going to the individual's fundamental being.  She stated, at p.166: 

 
'Thus, an aspect of the respect for human dignity on which the Charter is founded is the right to make 

fundamental personal decisions without interference from the state.  This right is a critical component of 
the right to liberty.  Liberty, as was noted in Singh, is a phrase capable of a broad range of meaning.  In 
my view, this right, properly construed, grants the individual a degree of autonomy in making decisions 
of fundamental personal importance.' 

 
While I was in dissent in that case, I agree with this statement." 



13 
 

 

If the Supreme Court of Appeal had applied its constitutional adjudicatory function and 

given my rights a broad interpretation, it would have followed the majority reasoning of 

O'Regan J and Sachs J in S v Lawrence;  S v Negal;  S v Salburg 1997 (10) BCRL 

1348 (CC).  In expanding on Chaskalson J's interpretation of the right to religious 

freedom as an absence of religious coercion being encompassed in the right to entertain, 

declare and manifest religious beliefs (at [92]), O'Regan J broadened this approach by 

requiring an even-handed approach by the government towards religious observance (at 

[123]).  Sachs J held that the State should accommodate different beliefs and not take 

sides in religious observance of any faith, being mindful of the Christian-centric 

approach applied previously in the past (at [152]).   

 

On Sach J's approach, laws of neutral application could have serious consequences were they 

to be used to limit religious observance and this would have to be dealt with extremely 

cautiously.   

 

25.8 It is my respectful submission that my right to use cannabis for the purpose of Rastafari 

religious observance is protected under the right to freedom of religion and the 

concomitant right to freedom of religious observance entrenched in sections 15(1) and 

31(1)(a) of the Constitution.  

 

It is indeed universally accepted that the right to religious freedom incorporates the right to 

manifest one's beliefs by worship and practice.  This is clearly so under International 

Law.  See for instance: 

 

(a) Article 18 of the Universal Declaration of Human Rights; 
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(b) Article 18(1)(b) of the International Covenant of Civil and Political Rights; 

 

(c) Article 9(1)(b) of the European Convention for the Protection of Human Rights and 

Fundamental Freedoms; 

 

(d) Article 8 of the African Charter on Human and Peoples Rights. 

 

Any prohibition of the possession and use of cannabis for Rastafari religious purposes 

constitutes a violation of section 15(1) and section 31(1)(a) of the Constitution, and is 

only permissible and justified in terms of the general limitation provision in section 36;  

and only after a thorough analysis on the limitation clause and an assessment based on 

proportionality and the balancing of different interests.  This I respectfully submit the 

Supreme Court of Appeal failed to do.   

 

25.9 Similarly, I respectfully submit that had the Supreme Court of Appeal evaluated at all the 

nature, extent and scope of my right to choose a profession, the right to dignity and my 

right to equality, as was required by Makwanyane (supra), it would have found that my 

rights to use cannabis for the purpose of bona fide Rastafari religious observance are 

protected and entrenched in the Constitution, and that any prohibition on the possession 

and use of cannabis for that purpose would constitute a violation of those entrenched 

rights and would only be permissible if justified in terms of the general limitation 

provision in section 36;  and only after an analysis of and weighing up of the competing 

values, and an assessment based on proportionality.  

 

26. The substance of the constitutional principles in which the Supreme Court of Appeal 
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erred and/or misdirected itself.  

 

26.1 I respectfully submit that the Supreme Court of Appeal erred and/or misdirected 

itself with respect to the following constitutional issues by not finding that it was un-

justifiable limitation of my fundamental right to religious freedom and observance 

 
* to prevent a religious practice 

 
* by bona fide adult adherents of a religion 

 
* of a practice which is relatively harmless 

 
* and which practice does not cause harm to other persons or society in general. 

 

I will return to these submissions below. 

 

26.2 The Supreme Court of Appeal further misdirected itself by not finding that it was an 

unjustifiable limitation of my fundamental rights, set out above in 4.2,  

 

* to criminalise conduct which  

 

* does not cause harm  

 

* to other persons or society in general 

 

* that rises above a minimum threshold  

 

* warranting the imposition of a criminal sanction. 
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I will deal with these issues below. 

 

26.3 The Supreme Court of Appeal further misdirected itself by not finding that it was an 

unjustifiable limitation of my fundamental rights to religious freedom and 

observance and my other fundamental rights set out in 4.2 above, to retain cannabis 

in section 4(b) of the Drugs Act and in section 22(A)(10) of the Medicines Act and 

Schedule 8 therein on the basis that such retention: 

 

(a) Creates overbroad legislation which unnecessarily and unjustifiably overshoots the 

purported objectives of the legislation.  In casu, the constitutional overbreadth of the 

legislation is found in the fact that Parliament has not drawn a meaningful and 

operative distinction between conduct relating to personal and private consumption 

of cannabis during religious practice and observance by bona fide adult Rastafari 

(and acts which facilitate personal consumption) and conduct which forms part and 

parcel of the illicit black market trade;  and 

 

(b) Did not advance the purpose of the relevant legislation, by criminalising a relatively 

benign substance such as cannabis, used by Rastafari for religious practice and 

observance, when compared to the misery and death caused by drugs such as 

alcohol, nicotine, ecstasy, cocaine, heroin etc.;  and 

 

(c) That the purpose of the legislation could still be achieved without prohibiting the use 

of cannabis by bona fide adult Rastafari during religious practice and observance.   

 

I will deal with the issues herein below. 
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26.4 The Supreme Court of Appeal further misdirected itself by failing to appreciate that 

the Constitution empowered it to declare legislation invalid in the event that such 

legislation be inconsistent with the Constitution.   

 

In this regard, the Supreme Court of Appeal considered and contended that it was being 

called upon to legislate, a power which it did not have [at [11]].  In fact, however, the 

Supreme Court of Appeal was called upon in terms of the amendment to the Notice 

of Motion to grant an order declaring the impugned sections of the Drugs Act and 

Medicines Act to be inconsistent with the Constitution and accordingly invalid, 

alternatively that the impugned sections be inconsistent with the Constitution to the 

extent that they failed to provide an exception applicable to the use, possession (and 

transportation) of cannabis by a Rastafarian for a bona fide religious purpose, and 

accordingly invalid (at [4]). 

 

In either case, the amended order sought a suspension of the aforesaid declaration of 

invalidity for a period of 12 months from the date of confirmation of the order by the 

Constitutional Court to enable Parliament to create an exception in the impugned 

legislation enabling the consumption, possession and transportation of cannabis by a 

Rastafarian for a bona fide religious purpose. 

 

26.5 The Supreme Court of Appeal further misdirected itself by trivialising my religious 

beliefs and/or religion by finding that I would be using cannabis for recreational 

purpose outside the scope of my religious practices. 
 

The Non-Constitutional Issues 
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27. I submit that what follows are examples of other misdirections by the Supreme 

Court of Appeal, not of a constitutional nature, but which had a constitutional 

impact on its findings. 

 

The Supreme Court of Appeal erred and/or misdirected itself in the following respects: 

 

27.1 By finding (at [12]) that cannabis was harmful, had consequences "so notorious, that 

we need not dwell on them", that the Supreme Court of Appeal "shudders at the 

thought of the consequences of lifting the ban to Rastafarians themselves and, more 

importantly, to society generally", based solely on the wholly inadequate and 

incomplete evidence of Dr Zabow.  (My emphasis) 

 

27.1.1 In making this finding, the Supreme Court of Appeal ignored in toto the evidence of 

Dr F Ames, Emeritus Associate Professor of Neurology at University of Cape Town, 

currently employed at Valkenberg Hospital, who has since 1958 conducted research 

into cannabis that (as found at page 366 of the Supreme Court of Appeal Record) 

inter alia,  

 

(a) the use of cannabis is dose related, the same as alcohol; 

 

(b) its use does not lead to cognitive impairment, which view was supported by other 

writers and articles; 

 

(c) cannabis use does not cause violence;   
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(d) cannabis use reduces violence; 

 

(e) studies in communities where the use of cannabis is endemic have not shown any 

convincing evidence that it causes intellectual decline (at page 155 of the Supreme 

Court of Appeal Record); 

 

(f) cannabis is reputed to be used in a wide variety of traditional medicines in South 

Africa (at page 156 of the Supreme Court of Appeal Record); 

 

(g) cannabis has medicinal qualities (at page 156 of the Supreme Court of Appeal 

Record). 

 

27.1.2 The Supreme Court of Appeal preferred to rely on Dr Zabow's evidence, especially 

his assertion "that use of cannabis within certain cultural/cult groups (such as 

Rastafarians) has resulted in behavioural problems being referred to this hospital" 

(at [12]), without even considering that persons who had never used a drug of any 

description, be it cannabis or alcohol, are regularly admitted to institutions, or 

whether these referrals were the result of pre-existing disorders unassociated with 

cannabis use.  

 

27.1.3 Doctor Zabow also made inter alia the following statements: 

 

(a) He queried the use of cannabis in modern medicines (at page 149 of the Supreme 

Court of Appeal Record); 

 

(b) The notion that cannabis is harmless has only a minimum of scientific support (at 
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page 149 of the Supreme Court of Appeal Record); 

 

(c) "This is not to say that one joint of dagga, or even a few joints, will definitely cause 

significant harm - the chances are that it will not.  The effects of cannabis are 

cumulative and dose related ... " (at page 149 of the Supreme Court of Appeal 

Record);  (My underlining) 

 

(d) "Present clinical experience suggests that cannabis does not produce physical 

dependence or an abstinence syndrome ..." (at page 50 of the Supreme Court of 

Appeal Record) "... moderate to strong psychological dependence may develop ... 

"(at page 151 of the Supreme Court of Appeal Record); 

 

(e) "Whether dagga can cause unpredictable violence is not certain, but particularly in 

association with alcohol and other drugs there is an increased risk" (at page 151 of 

the Supreme Court of Appeal Record).  Dr Zabow then goes on to state however, that 

 

"Dagga probably merely facilitates violence.  Prolonged heavy use may result in a delirious state, which may 

lead to violence." (at page 151 of the Supreme Court of Appeal Record). 

 

(f) Dr Zabow supports the gateway theory of progression to other drugs from the use of 

cannabis on the basis of the association with other groups involved in more 

dangerous drugs, rather than as an inherent effect of cannabis (at page 151 of the 

Supreme Court of Appeal Record).   

 

(g) The statement as quoted by the Supreme Court of Appeal at 832H-I that the harm of 

cannabis to society lies in the "economic consequences of the impairment of an 
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individual's social functioning and his enhanced proneness to  asocial and anti-

social behaviour."   

 

27.1.4 Both Professor Ames and Dr Zabow agree that cannabis may be harmful to the 

maturation process of young persons (adolescents).   

 

27.1.5 I respectfully submit that had the Supreme Court of Appeal taken Professor Ames' 

evidence into account, either adequately or at all, its findings, when based on facts, 

and not pre-conceived emotion, would have been different.   

 

27.1.6 At a later stage in this affidavit, I will respectfully refer the above Honourable Court 

to:  

 

(a) International trends towards decriminalisation of the possession of cannabis; 

 

(b) Judgments of courts that find that the use of cannabis is not ordinarily harmful to 

health even if used over a long period of time; 

 

(c) Government commissions who have recommended that possession and use of 

cannabis by individuals be decriminalised; 

 

(d) The most recent authoritative research into cannabis use.   

 

27.2 By relying [at 832 J) on the case of S v Bhulwana;  S v Gwadiso 1996 (1) SA 388 

(CC) at 396 B-C, for the proposition that "the prevention of drug abuse is plainly a 

legitimate governmental aim and an effective prohibition thereof a pressing social 
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purpose." 

 

I agree with the proposition as stated, but must respectfully point out that the original 

quotation had a different emphasis and I quote: 

 

"There can be little doubt that the effective prohibition of the abuse of illegal drugs, particularly those which 

resulted in severe damage to the user, is a pressing social purpose.  There is also little doubt that it is 

important for the government to take active steps to suppress trafficking in illicit drugs." 

 

From Gwadiso (supra), I submit: 

 

(a) that the above Honourable Court regards possession of illicit legal drugs as less 

serious than trafficking;  and 

 

(b) that it considers the abuse of drugs causing severe damage to the user, as more 

reprehensible than the abuse of other, more benign substances.   

 

I respectfully submit that the above Honourable Court must have been referring to relatively 

benign substances such as cannabis.  In this respect, I refer the above Honourable 

Court to the article by N. Boister titled "Is International Law a Bar to the 

Decriminalisation of Possession of Dagga for Personal use in South Africa" 96 

Volume 9 (1996) SACJ 1, annexed hereto as annexure "D". 

 

27.3 By relying (at 833 A) on the case of Administrator, Cape v Raats Röntgen & 

Vermeulen (Pty) Ltd 1992 (1) SA 245 (A) at 254 B for the proposition that a ban 

on the use and possession of cannabis in the Drugs Act and the Medicines Act was 
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imposed to protect society as a whole.  This case deals with the registering and 

control of medicines, for the purpose of treating citizenry at large and protecting 

them from the ever increasing number of pharmaceutical medicines.   

 

I agree that this is a laudable purpose but respectfully submit that this case should not be 

relied upon as a basis to proscribe the use of cannabis by adult Rastafari during 

religious observance and rituals.   

 

27.4 By finding that the decriminalisation of the possession and use of cannabis by 

Rastafari would lead to an influx of neophytes. 

 

I submit that there is no evidence to ground such a finding by the Supreme Court of Appeal, 

and respectfully point out that such a finding does not follow.  For instance, 

notwithstanding the purported polygamous nature of Muslim marriages there does 

not appear to have been a noticeable influx of neophytes into Islam as a result. 

 

27.5 By finding that a partial lifting of the proscription on the use of cannabis by one 

section of the community could not leave society unaffected and unprotected (at 833 

A-B). 

 

I deny that there is any evidence to ground such a finding by the Supreme Court of Appeal 

and respectfully wish to point out that the Medicines Act makes provision for the 

medical use by certain persons, of cannabis, without there being any effect at all on 

society, or leaving society unprotected.   

 

I respectfully point out in any event, that this Christian-centric belief system of the danger of 
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cannabis to society is not only groundless but based on double standards, and will be 

referred to at a later stage in this affidavit.  

 

27.6 By finding that the constitutional issue was not properly before it.  The 

constitutionality of the proscription of cannabis in terms of the impugned sections 

of the Drugs and Medicine Acts was a factor which the Law Society had to 

consider, and was therefore a constitutional issue before the Supreme Court of 

Appeal. 
 

DOES CANNABIS CAUSE HARM: 

 

28. I respectfully submit, as a general proposition, that my fundamental rights under 

Chapter 2 of our Constitution, particularly my fundamental right to religious freedom 

and observance, can only be limited in terms of the general limitation clause, section 

36, if any practice or observance by myself. 

 

(a) causes substantial harm to other persons or society, 

 

(b) or if there is a reasonable apprehension of harm of a serious, substantial or significant 

nature to other persons or to society. 

 

I submit that in terms of our Constitution, I am entitled to the use and possession of cannabis 

for the purpose of my religious observance as cannabis is and has been found to be 

relatively benign, and not a danger to other persons or to society. 

 

I will now demonstrate theses submissions under the following categories: 
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Comparative judgments;  Government Commissions;  International trends;  Scientific 

Literature and the South African position.  

 
Comparative judgments 
 

 

29.       29.1 Under our law, like that of Canada but unlike that of the United States of 

America, a law offends the Constitution if either its purpose of its effect, is to 

invade constitutional rights.  In this regard, I refer the above Honourable 

Court to the case of Big M Drug Mart (supra) cited with approval in S v 

Lawrence (supra) at para 104 fn 83.  The above Honourable Court has 

followed this approach in President of the RSA v Hugo 1997 (4) SA 1 (CC) 

at [42];  Harksen v Lane N.O. 1998 (1) SA 300 (CC) at [43];  National 

Coalition for Gay and Lesbian Equality v Minister of Justice 1998 (12) 

BCLR 1517 (CC).   

 

29.2 The above approach was accepted as United States constitutional practice (see 

Shebert v Verner 374 US 398 (1963)) until the majority decision in Employment 

Division v Smith 494 US 872 (1990), referred to as the "Peyote decision".  In 

Employment Division (supra), the majority held that a law violated the guarantee of 

freedom of religious observance only if that was its purpose.  The minority 

(O'Connor J with whom Brennan J, Marshall J and Blackmun J concurred) held that 

a law of general application with a neutral purpose may nevertheless impose a 

burden on the freedom of religious observance, even if its effect was restrictive 

towards certain groups or individuals, but only if its limitation serves a "compelling 

state interest" and does so by "means narrowly tailored to achieve that interest" (at 
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894 and 896).   

 

30. The approach of the minority in the United States Supreme Court is closer to South 

African law than that of the majority of the US Supreme Court.  I respectfully submit 

that our approach coincides with that of the Canadian Supreme Court and also differs 

from that of the United States Supreme Court. 

 

31. In a series of cases, the Canadian courts have recently dealt with challenges over the 

proscription of the use and possession of cannabis by individuals for their personal 

use for recreational purposes.   

 

I refer the above Honourable Court to the case of: 

 

(a) R v Clay (1997) 9 CR (5th) 349 (Ontario General Division) together with two of 

the expert affidavits used in that matter, being the affidavit of Dr L Grinspoon and Dr 

P.G. Erickson, as annexure "E", "E1" and "E2" respectively. 

 

(b) The case of R v David Malmo-Levine; R v Victor Eugene Caine 2000 BCCA 335 

(Court of Appeal for British Columbia) as annexure "F" hereto. 

 

32. The most recent case in Canadian legal jurisprudence dealing with use and 

possession of cannabis for recreational purposes is the case of Malmo-Levine 

(supra).  The constitutional question required to be answered by the Court of Appeal 

for British Columbia was whether the inclusion of cannabis in the Narcotic Control 

Act 1985 as amended, insofar as it related to the personal possession and use of 

cannabis contrary to section 3(1) and (2) of the said Act, violated the Appellants' 
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constitutional rights to life, liberty and security of the person and the right not to be 

deprived thereof except in accordance with the principles of fundamental justice as 

set out in section 7 of the Canadian Charter of Rights and Freedoms.   

 

If the answer above was in the affirmative, the question was whether the limitation was one 

that can be demonstratably justified in a free and democratic society.  (See [34]).   

 

32.1 The impugned provisions of the Narcotic Control Act state: 

 
"3.(1) Except as authorised by this Act or the regulations, no person shall have a narcotic in his possession. 
 
                    (2) Every person who contravenes sub-section (1) is guilty of an offence and liable 
 
(1) On summary conviction for a first offence, to a fine not exceeding 1000 Dollars or to imprisonment 

for a term not exceeding six months or to both and for a subsequent offence, to a fine not exceeding 
2000 Dollars or to imprisonment for a term not exceeding one year or to both, or  

 
(2) on conviction on indictment, to imprisonment for a term not exceeding 7 years." 

 

32.2 Section 7 of the Charter of Rights and Freedoms states: 

 
"Everyone has the right to life, liberty, and security of the person and the right not to be deprived thereof 

except in accordance with the principles of fundamental justice."  

 

32.3 The trial judge in this case analysed a wide array of written material, considered 

scientific findings, reports and studies and heard evidence from six expert witnesses 

[16].   

 

32.4 The trial judge noted that an estimated four to five million Canadians have tried 

marihuana.  She found that statistics showed that 95% of marihuana users are 

"low/occasional/moderate users" whilst 5% are "chronic users" meaning that they 
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smoke more than one joint per day [17]. 

 

32.5 On the basis of the evidence put before the trial court, the trial judge made the 

following findings of fact: 

 
"1. The occasional to moderate use of marihuana by healthy adults is not ordinarily harmful to health, 

even if used over a long period of time. 
 
2. There is no conclusive evidence demonstrating any irreversible organic or mental damage to the user, 

except in relation to the lungs.  Reports of lung damage are limited to chronic, heavy users such as a 
person who smokes at least one and three to five marihuana joints per day.   

 
3. There is no evidence demonstrating irreversible, organic or mental damage from the use of 

marihuana by an ordinary healthy adult who uses occasionally or moderately. 
 
4. Marihuana use causes alteration of mental function and should not be used in conjunction with 

driving, flying or operating complex machinery.   
 
5. There is no evidence that marihuana use induces psychosis in ordinary healthy adults who use 

marihuana occasionally and moderately.  In relation to the heavy user, the evidence of marihuana 
psychosis appears to arise only in those having a pre-disposition towards such mental illness.  

 
6. Marihuana is not addictive. 
 
7. There is a concern over potential dependence in heavy users, but marihuana is not a highly 

reinforcing type of drug, like heroin or cocaine.  Consequently, physical dependence is not a major 
problem.  Psychological dependence, however, may be a problem for the chronic user.   

 
8. There is no causal relationship between marihuana use and criminality.   
 
9. There is no evidence that marihuana is a gateway drug and the vast majority of marihuana users do 

not go on to try hard drugs.   
 
10. Marihuana does not make people aggressive or violent, but on the contrary it tends to make them 

passive and quiet.   
 
11. There have been no deaths from the use of marihuana. 
 
12. There is no evidence of an amotivational syndrome.  Chronic use of marihuana could decrease 

motivation, especially if such a user smokes so often as to be in a state of chronic intoxication. 
 
13. Assuming current rates of consumption remains stable, the health related costs of marihuana use are 

very, very small in comparison with those costs associated with tobacco and alcohol consumption. 
 
These findings of fact are almost identical to those found by Ontario courts in R v Parker (1997) 12 CR (5th) 

251 (Ontario Court of Justice) and R v Clay (1997) 9 CR (5th) 349 (Ontario General Division)." 
 [16]. 



29 
 

 

(See annexure "F" at p. 5). 

 

32.6 The trial court in Malmo Levine (supra) then referred to the findings of the 

Canadian Government's Commission of Inquiry into the Non-Medical Use of 

Drugs (1972 to 1973), chaired by Gerrard LeDain (later LeDain J of the Supreme 

Court of Canada)  ("the Le Daine Commission").   

 

I respectfully refer the above Honourable Court to certain documents lodged and filed 

simultaneously with this application for leave to appeal to the above Honourable 

Court, in terms of rule 30(1)(a) alternatively (b) of the Constitutional Court Rules.  

Included are three chapters from the Le Dain Commission, namely Chapter 1 

(Introduction), Chapter 2 (Cannabis) and Chapter 6 (Conclusions and 

Recommendations).  In terms of the recommendations and conclusions of the 

LeDain Commission, summarised in Malmo-Levine (supra) at [19], the majority of 

the Commissioners concluded inter alia that 

 

(a) Cannabis is not a narcotic; 

 

(b) A few acute physiological effects have been detected from current use in Canada; 

 

(c) Few users (less than 1%) of cannabis move on to use hard and more dangerous 

drugs; 

 

(d) There is no scientific evidence indicating that cannabis use is responsible for other 

forms of criminal behaviour; 
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(e) At present levels of use, the risks of harm from consumption of cannabis are much 

less serious than the risks of harm from alcohol use;  and 

 

(f) The short term physical effects of cannabis are relatively insignificant and there is no 

evidence of serious long term physical defects. 

 

(g) Simple possession of marihuana should not be a criminal offence. 

 

32.7 The Appeal Court in Malmo-Levine then referred to the findings of the trial judge 

who had concluded that notwithstanding the findings of fact, marihuana is not a 

completely harmless drug for all individual users, and referred  to the findings of the 

LeDain Commission as summarised in Clay (supra) [20].  I summarise these 

findings briefly as follows: 

 

(a) the probably harmful effects of cannabis on the maturing process in adolescence; 

 

(b) the implications for safe driving arising from impairment of cognitive functions and 

psychomotor abilities; 

 

(c) the possibility that the long term heavy use of cannabis may result in a significant 

amount of mental deterioration and disorder; 

 

(d) the so-called stepping stone theory. 

 

32.8 The trial judge also reviewed the Australian Government's report of 1994, National 
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Drugs Strategy:  the Health and Psychological Consequences of Cannabis Use 

("the Hall Report") and then, on the authority of the Hall Report, made the 

following conclusions about the  

"acute" effects of cannabis, namely: 

 

 
"(1) naïve users should be careful and if they choose to smoke cannabis, should do so with the 

experienced users ... ; 
 
(2) no one should be studying, writing an exam or engaging in other complex mental activity while in a 

state of intoxication induced by cannabis; 
 
(3) pregnant women should not smoke cannabis; 
 
(4) the mentally ill or those with a family history of mental illness should not use cannabis; 
 
(5) no one should drive, fly or operate complex machinery while under the influence of cannabis.  " 

 

32.9 The trial judge noted that apart from the "rare and transient" acute effects noted 

above, a healthy adult who is a low/occasional/moderate user of marihuana would 

not face significant health concerns from smoking marihuana  [25]. 

 

32.10 In considering the risk of harm to others or to society as a whole from smoking 

cannabis, the learned trial judge found that "the only such risk could be from a 

person in a state of intoxication should he or she drive, fly or operate complex 

machinery.  However, the trial judge noted that section 253 of the Criminal Code 

already prohibits such activities" [26]. 

 

32.11 The trial judge in Malmo-Levine (supra) then went on to list the harm caused by the 

prohibition of marihuana [28].  I summarise this list as follows: 
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(1) an estimated six hundred thousand Canadians now have criminal records for 

cannabis related offences while others are free to consume society's drugs of choice, 

alcohol and tobacco even though those drugs are known killers; 

 

(2) disrespect for the law by upwards of one million persons who were prepared to 

engage in this proscribed activity; 

 

(3) distrust by users of health and educational authorities who, in the past, had promoted 

false and exaggerated allegations, and the risk, especially for the young, that they 

will no longer listen, even to truth; 

 

(4) ...  

 

(5) the risk that young people will be associated with actual criminals and hard drug 

users who are the primary suppliers of the drug; 

 

(6) the lack of governmental control over the quality of the drug...; 

 

(7) the creation of a lawless sub-culture whose only reason for being is to grow, import 

and distribute cannabis; 

 

(8) the enormous financial costs associated with the enforcement of the law. 

 
 
The trial judge then summed up her findings on the 'harm' [29]. 
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32.12 The Appeal Court started by analysing the three main stages to a section 7 test as set 

out in R v White [1999] 2 SCR 417 at 436: 

 
"Stage one: Has the Applicant suffered a real or imminent deprivation of life, liberty, security of the 

person, or combination of these interests.  Is the deprivation  sufficiently serious to attract Charter 
protection? 

 
Stage two: Identifying and define the relevant  principles of fundamental justice; 
 
Stage three: Is the deprivation in accordance with the principles of fundamental justice.  " 

 

I respectfully submit that even though Makwanyane (supra) requires a two-stage enquiry, 

the first two stages of the  Canadian approach is merely a fuller expositon of our first 

stage. 

 

32.13 The Court of Appeal then went on to analyse the section 7 Charter rights in terms of 

its three-stage enquiry. 

 

32.14 In considering whether the impugned legislation struck the right balance between the 

rights of the individual and the interest of the State, the appeal court quoted 

McLachlin J in Cunningham v Canada 1993 (2) SCR 143 at 151-2 as  

 

"The principles of fundamental justice are concerned not only with the interests of a person who claims his 

liberty has been limited, but with the protection of society.  Fundamental justice requires that a fair 

balance be struck between these interests, both substantively and procedurally ... . 

 

The first question is whether, from a substantive point of view, the change in the law strikes the right balance 

between the accused's interest and the interest of society ... ". [60]. 
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32.15 The Appeal Court found that the Appellant had succeeded on stage one of the 

enquiry [69], and then moved directly onto the second stage of the enquiry.  In this 

regard, the Appeal Court traced the legislative history of the Narcotic Control Act 

and the purpose of the prohibition and the ideas that surrounded it [72 – 97].  In 

summary, the Appeal Court stated (at [96]): 

 
"Narcotics legislation in Canada has taken many twists and turns during the last century, but the overarching 

goal of stamping out drug trafficking has remained somewhat constant ... The history of the offence 
of simple possession of narcotics however, is not as focused.  The only part of this history that does 
seem clear is that the urgency to punish individuals for simple possession has wained over time.  ...  
The purpose of retaining penal sanctions for simple possession, it seems, had more than one 
rationale.  It was always meant to prevent the harm to society caused by drug addiction, such as the 
petty thefts that occurr to raise funds to buy drugs.  ...  " 

 

32.16 Whilst still busy with the stage two enquiry, the Appeal Court then went on to 

analyse whether the "harm" principle is the operative principle of fundamental justice 

in this case [97].  The court at [98] quoted John Stewart Mill's essay on liberty.  I 

respectfully paraphrase this as follows: 

 
"... That the only purpose for which power can be rightfully exercised over any member of a civilised 

community, against his will, is to prevent harm to others ... To justify that, the conduct from which it 
is desired to deter him, must be calculated to produce evil to someone else ... ." 

 

32.17 The Appeal Court then summarised the Appellants' contentions at [100] as follows: 

 
"To summarise, the Appellants argue that the State has no right to interfere with the personal freedom and 

liberty of an individual unless that individual causes harm to other persons or to society in general.  
Therefore, the State has no right to imprison individuals for activities that only cause harm to 
themselves. " 

 

32.18 And at [101]: 

 
"The Appellants argue that possessing or smoking marihuana may in some cases have harmful effects on the 
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smoker, but it does not harm others.  Imprisoning a person for possessing marihuana would thereby 
violate the "harm principle" in the same way as imprisoning somebody for consuming caffeine or 
fatty foods".   

 

32.19 The Appeal Court then went on to analyse whether the harm principle was a 

principle of fundamental justice by looking at Canadian common law, leading 

treatises on criminal law, law reform commissions, Canadian federalism cases, and 

leading Charter cases ([104 to 133]). The Appeal Court cited one of the leading 

Charter cases, R v Butler (supra) to the effect that: 
 
"'...legal moralism' was no longer a valid purpose for legislation.  Rather, the harm caused to society and to 

others was the basis for criminal prohibition..  As stated by Sopinka J at 498:The objective of 
maintaining conventional standards of propriety, independently of any harm to society, is no 
longer justified in light of the values of individual liberty which underly the charter." [125]. 

 
32.20 The Appeal Court then concluded ([134]) that: 

 
"... The harm principle is indeed a principle of fundamental justice within the meaning of section 7.  It is a 

legal principle and it is concise.  Moreover, there is a consensus among reasonable people that it is 
vital to our system of justice.  Indeed, I think that it is common sense that you don't go to jail unless 
there is a potential that your activities will cause harm to others".  

 

32.21 The Appeal Court then moved onto stage three of the enquiry namely whether 

deprivation of the Appellants' rights was in accordance with the principle of 

fundamental justice  [135 to 162]).  The Appeal Court commenced this analysis by 

finding that the section 7 test set out by the Supreme Court of Canada made it clear 

that courts should balance the right of the individual against the interest of the State.   

 

32.22 The majority of the court (Braidwood J with whom Rowles J concurred) accepted the 

findings of fact of the trial judge in Caine (supra) that cannabis did pose a risk of 

harm to society [142] and then held: 

 
"Therefore, I infer from the reasons of the learned trial judge that marihuana poses a risk of harm to others that 
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is not insignificant nor trivial.  I also infer that such a finding is supported by the evidence.  
Consequently, the deprivation of the Appellants' liberty interest is in accordance with the harm 
principle." 

 

The majority then analysed the Narcotics Control Act and whether it struck the right balance 

between the individual and the State, the rights of the individual, and the interest of 

the state and judicial deference in social policy cases [144-157]. 

 

Braidwood J concluded (at 158): 

 
"... the deprivation of the Appellants' liberty caused by the presence of penal provisions in the NCA is in 

accordance with the harm principle.  I agree that the evidence shows that the risk posed by marihuana 
is not large.  Yet, it need not be large in order for Parliament to act.  It is for Parliament to determine 
what level of risk is acceptable and what level of risk requires action.  The Charter only demands a 
"reasoned apprehension of harm" that is not significant (sic) or trivial.  The Appellants have not 
convinced me that such harm is absent in this case."   

 

32.23 Prowse J, in her dissenting judgment, held (at 170): 

 
"As Mr Justice Braidwood indicated in para 138 of his reasons, however, Butler does not stand for the 

proposition that Parliament is entitled to criminalise conduct which creates a reasoned apprehension 
of harm, if the harm apprehended is 'insignificant' or 'trivial'. ... " 

 

32.24. Prowse J continued [171]: 

 
"While I agree with Mr Justice Braidwood that the risk of harm to society from simple possession of 

marihuana is not insignificant or trivial, and that the evidence of [sic] the trial judge justifies the 
finding she made in that regard, I do not agree that this is the appropriate formulation of the test to be 
applied in these circumstances.  Rather, I would interpret the Butler test as justifying Parliament in 
imposing criminal law sanctions to prohibit specified activity if there is a reasoned apprehension of 
harm of a 'serious', 'substantial' or 'significant' nature, whether or not actual harm can be established." 
 (My emphasis) 

 

Prowse J held [173]: 
"In my view, one of the most useful statements of the legitimate 'reach' of Parliament through the use of 

criminal law sanctions arising from that discussion is that set out in the Ouimat Report (a report 
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published by the Canadian Committee on Corrections in 1969). I refer in particular to the following 
passage from the Report quoted at para 113 of Mr Justice Braidwood's reasons: 

 
1. No act should be criminally proscribed unless its incidence, actual or potential, is substantially 

damaging to society.   
 
2. No act should be criminally prohibited where its incidence may adequately be controlled by social 

forces other than the criminal process.   
 
3. No law should give rise to social or personal damage greater than that it was designed to prevent." 

 

32.25. Prowse J [177] summed up Braidwood J's reasoning on the harm principle and in her 

view, the only finding, based on such reasoning, could have been: 

 
"... The level or degree of harm, or apprehended harm, which justifies Parliament's intervention through its 

use of such sanctions ... must be harm of a 'serious' significant or substantial nature. It is not 
sufficient to say that the apprehended harm must be 'non-trivial' or 'insignificant'.  In my view, those 
words deposit too low a threshold to justify Parliament's intervention through the imposition of 
criminal law sanctions.  " 

 

32.26. Prowse J then went on to find that based on the evidence placed before the trial 

judge, that [178]: 

 
"... The findings ... do not amount to a finding of a reasonable risk of serious, substantial and significent harm 

to society or to others from the mere possession (or use) of marihuana. If there was evidence 
available that would gainsay this conclusion, it was not placed before the trial judge, nor is it before 
us on this appeal". 

 

32.27. Prowse J then went on to state [179]: 

 
"I do not wish to be understood however, as ignorning the risks of harm from the use of marihuana which the 

trial judge has identified.  There are risks, and it may be that further research would establish that 
these risks are more serious than we have been led to believe.  But it is not every risk of harm which 
does, or should, justify the full weight of the law being brought to bear on the individual through the 
imposition of criminal law sanctions.  If Parliament criminalises an activity where the evidence 
indicates that the actual or threatened harm to society or others is not serious, substantial or 
significant, it leaves itself open to a challenge under the Charter...Faced with such a challenge, the 
Courts must examine whether the impugned law has struck a legitimate balance between the 
individual and state rights... "  (My emphasis.) 
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32.28. Referring to the balancing of interests that has to occur, Prowse J held [184]: 

 
"At para 155 of his reasons, Mr Justice Braidwood refers to the result of the balancing process as being 'quite 

close', and at para 156 he states that 'there is no clear winner in this balancing test.'  In the result, he 
determines that it is appropriate to defer to Parliament's decision to criminalise the activity on the 
basis that, while the risk of harm posed by simple possession of marihuana is 'not large', 'it need not 
be large in order for Parliament to act'.  He concludes that it is up to Parliament to determine what 
level of risk is acceptable and what level of risk requires action through the imposition of criminal 
law sanctions." 

 

32.29 Prowse J continued [185]: 

 
"If I agreed with Mr Justice Braidwood that the appropriate test to be applied in determining whether 

Parliament is justified in prohibiting conduct through the use of criminal sanctions is a reasoned 
apprehension of harm which is neither trivial nor insignificant, I would agree with his conclusion 
that, once this threshold is reached, it is up to Parliament to determine whether to criminalize the 
activity. But, as I have already stated, I am unable to accept that Parliament has such an untrammeled 
discretion based on such a de minimus threshold". 

 

32.30 Prowse J concluded [187]: 

 
"...I conclude that the balancing of interests under the third stage of the Section 7 analysis must be resolved in 

favour of the individual.  In my view, the evidence does not establish that simple possession of 
marihuana presents a reasoned risk of serious, substantial or significant harm to either the individual 
or society or others.  ... " 

 

33. I respectfully submit, whether the above Honourable Court follows the majority 

Canadian approach in Malmo-Levine (supra) (that actual harm is not necessary but 

only a reasoned risk of harm, even if it cannot be established with certainty that the 

apprehended harm will result), or the minority Canadian approach (that a reasoned 

apprehension of harm of a serious substantial and significant nature is required), that 

where rights of religious freedom and observance are concerned, on either test, the 

right of myself and other adult Rastafari to use cannabis for religious purposes is 
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entrenched in our Constitution.  

 

34. I now turn briefly to American Constitutional law, although as appears above, the 

constitutional practice of the majority judges in the American Supreme Court differs 

completely from the approach taken by the South African and Canadian courts.   

 

35. In the case of Employment Division (supra) the American Supreme Court greatly 

reduced the protection the First Amendment afforded to religious practice by 

virtually eliminating the requirement that the government should justify burdens on 

religious freedom imposed by laws neutral towards religion and abandoned the more 

protective "compelling interest test" set forth in the earlier decision of Shebert v 

Verner (supra).   As a result, the United States Government enacted in law the 

Religious Freedom Restoration Act  of 1993 ("RFRA"), a copy of which is 

annexed hereto as annexure "G". 

 

The purpose of the RFRA was to restore the compelling interest test and to guarantee its 

application in all cases where free exercise of religion is substantially burdened, and 

to provide a claim or defence to all persons whose religious exercise is substantially 

burdended by the government. 

 

However, in City of Boerne v Flores, Archbishop of San Antonio 521 US 507 (1997), the 

Court held that the RFRA statute was invalid in the states as it contradicted vital 

principles necessary to maintain separation of powers  and federal state balance. 

Congress could only enforce, not expand constitutional rights.  

 

36. In the case of The People of Guam v Benny Toves Guerrero, decided in Guam in 
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1999, Guerrero, a practising Rastafarian, was charged with the importation of an 

illegal substance, cannabis, into Guam.  The court found that Guerrero had 

demonstrated that he was a legitimate member of the Rastafarian religion and had 

established that the use of marihuana is a necessary sacrament in the practise of his 

religion.  The court found that although the RFRA had been declared 

unconstitutional in State and Local jurisdictions, it was still applicable to Guam 

because Guam was considered a federal instrumentality of the United States of 

America, and that the Supreme Court in invalidating the RFRA in state jurisdictions, 

had made no specific reference to the constitutionality of the Act in federal 

jurisdictions.  The court further found that the Government had not offered anything 

in opposition to the Defendant's claim, and had not demonstrated a compelling 

interest to deny the Defendant's rights to the free exercise of his religion by using 

marihuana as a sacrament. A copy of this judgment is annexed hereto as annexure 

"H".  

 

37. Guerrero was taken on appeal to the Supreme Court of Guam. I do not yet know the 

result but believe the Government could only be successful if the Supreme Court 

could find that the RFRA was not applicable to Guam.  I also respectfully wish to 

point out that in the Guam case (supra), the Court held that: 

 
"The Government has not alleged or attempted to show the statute is the least restricted means of carrying out 

this purpose." 

 

38. I accordingly submit that even in the United States of America where the 

constitutional jurisprudence is completely different to our own, there is a heightened 

sensitivity towards the religious rights and observances of persons and that it was for 

this reason that Congress enacted the RFRA in an attempt to protect those religious 
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rights, which were under attack especially as a result of the Employment Division  

case (supra). 

 

Commissions 

 

39. Various commissions and other enquiries have been set up around the world over the 

years to enquire into the safety or otherwise of cannabis. The following government 

sponsored reports have recommended decriminalisation of cannabis in light of their 

conclusion that cannabis does not cause sufficient harm to the individual or to society 

at large so as to justify resort to criminal sanctions: 

 

(a) 1944 La Guardia report (USA); 

 

(b) 1967 President's Commission on Law Enforcement (USA); 

 

(c) 1968 Advisory Committee (British); 

 

(d) 1972 Shafer report (USA); 

 

(e) 1979 and 1994 Australian and South Australian reports; 

 

(f) 1995 Dutch report. 

 

40. The only comprehensive study ever conducted in Canada was the Le Daine 

Commission (supra) that was commissioned by the Canadian Government in 1969.  

That enquiry was commissioned in response to concern over the growing use of 
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cannabis and hallucinogenic drugs by young people in Canada.  The commission 

found that the known, probable and possible side effects of cannabis did not justify 

the enforcement policies that were then (and, essentially, still are) in place.  

Furthermore, the commission held that the cost of a policy of prohibition of simple 

possession, in general, were not justified by the speculative harm of cannabis use.  

After four years of hearings and research, the majority of commissioners concluded 

that simple possession of cannabis should not be a criminal offence.  I refer the above 

Honourable Court to paragraph 32.7 above  where McCart J summarised these 

findings in R v Clay (supra). I also refer the above Honourable Court to the relevant 

chapters of the Le Dain Report which I have filed simultaneously herewith in terms 

of Rule 30(1)(a) alternatively (b) of the Constitutional Court Rules.  

 

As referred to earlier, and by virtue of its length, I have only lodged three chapters of the Le 

Dain Report which I consider to be relevant.  However, I respectfully direct the 

above Honourable Court to the fact that the rest of the Le Dain Commission Report, 

as well as other reports and commission findings, and other scientific research on 

cannabis can be located at http://sites.netscape.net/ejpagel/drug-

war/schafferlinks.htm. 

 

41. I submit that the moderate use of cannabis by healthy adults is relatively harmless to 

health, even if used over long periods of time, especially so when compared to the 

so-called use of hard drugs, including tabacco and alcohol.  In support of this 

submission, I respectfully refer the above Honourable Court to the World Health 

Organisation Project on Health Implications of Cannabis Use:  titled "A 

Comparative Appraisal of the Health and Psychological Consequences of 

Alcohol, Cannabis, Nicotine and Opiate use of 28 August 1995, a copy of which 
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document has been lodged simultaneously herewith in terms of Rule 30(1)(a) 

alternatively (b) of the Constitutional Court Rules.  

 

41.1  In Chapter 4 of this report, a comparison is made of the magnitude of the risks of the 

above substances.  In a summary on the public health significance of cannabis use, 

the report stated inter alia "... In aggregate they are unlikely to produce public health 

problems comparable in scale to those currently produced by alcohol and tobacco.  

...".  

 

41.2 In Chapter 5 dealing with Conclusions, the report finds inter alia "... On existing 

patterns of use, cannabis poses a much less serious public health problem than is 

currently posed by alcohol and tobacco in Western societies. ... "   

 

41.3 I submit that the criminalisation of cannabis worldwide was the result of double 

standards, based on arbitrary and emotional criteria.   

 

International trends 

 

42. The criminalisation of cannabis worldwide was the result of double standards, based 

on arbitrary and emotional criteria. 

 

43. Prior to the 1920's, cannabis was legal in most Western countries.  Cannabis was 

only criminalised in Canada in 1923 when it was added to the schedule of prohibited 

drugs under the Opium and Narcotics Drug Act.  There was no discussion in the 

House of Commons to explain why cannabis was now being prohibited beyond the 

Minister of Health's comment that "There is a new drug in the schedule".  (Malmo-
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Levine (supra [75]).  This criminalisation of cannabis in Canada was as a result of 

alarmist and scientifically false claims about the substance (Malmo-Levine para 

[76]).   

 

44. In the United States of America, by 1931, at least 29 States had prohibited the use of 

cannabis for non-medical purposes.  Cannabis was first regulated at the Federal level 

by the Marihuana Tax Act of 1937 (the Institute of Medicine Report, at page 25 of 

the indexed Rule 30 bundle, which I will refer to in further detail hereinafter).   

 

45. In South Africa, even though cannabis was widely cultivated by tradition in rural 

areas, its possession was first criminalised by sections 61 to 72 of the Medical, 

Dental and Pharmacy Act 13 of 1928.  Subsequent acts in South Africa have merely 

continued the criminal sanctions on the possession and use of cannabis.   

 

46. There has been a trend in most countries of the Western world, save for Canada and 

the United States of America, towards the decriminalisation of the possession and 

use of cannabis.  I refer the above Honourable Court to pages 34 and 35 of the 

annexures in this Application being the case of R v Clay (supra) and refer to the 

findings of McCart J in that case, as set out below: 

 

(a) The Netherlands: 

 

In 1976, the Opium Act was amended to draw a clear distinction between so-called hard 

drugs on the one hand and cannabis products on the other.  Since that time there has 

been a policy of non-enforcement of the law as it relates to cannabis use and 

possession, although possession continues to be a criminal offence.  In fact, cannabis 
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and hashish can be openly purchased at hundreds of licensed cafés throughout the 

country.  Studies have shown that since 1976 the consumption of cannabis and 

hashish has not significantly increased.   

 

 (b) Germany: 

 

Public prosecutors have been given discretion to dismiss minor cases of drug possession 

unconditionally or on the condition that a fine be paid or  that community service be 

completed.  Prosecutors have used this power to dismiss minor drug cases in which 

possession for personal use was involved.   

 

 (c) Spain: 

   

A 1995 amendment to the Penal Code stipulates that a criminal offence for drug possession 

is only established upon proof of a subjective intent to traffic or facilitate drug use by 

others.  Possession of any illicit drug for personal use is no longer subject to any 

criminal or administrative sanction.   

 
 (d) Italy:   

 

There has been a movement towards replacing the criminal sanctions for drug use and 

possession with administrative sanctions.  This is done by the creation of drug law 

exemptions for possession, purchase and import of drugs for personal use while 

keeping the drug user under administrative control. 



46 
 
 
 (e) United States of America: 

 

Since the case of Ravin v State of Alaska 537 P.2d 494 (1975) it is not against the law to 

possess cannabis in the privacy of one's residence in Alaska. I refer the above 

Honourable Court to a copy of this judgment, annexed hereto as annexure "I".  In 

Alaska, Maine, Minnesota, Mississippi, Nebraska and Oregon, possession of small 

amounts of cannabis is treated as a civil violation rather than a crime, much like a 

minor traffic offence.  In California, New York and North Carolina, possession of 

small amounts of cannabis is deemed a misdemeanour; in Ohio, it is a minor-

misdemeanour and in Colorado it is a petty offence.   

 

 (f) Australia: 

 

In 1987, in South Australia, and in 1992, in the Australian Capital Territory, "expiation" 

schemes were introduced which effectively de facto decriminalised the use and 

possession of cannabis.  Under the schemes, the police had the option of issuing an 

expiation notice to anyone caught with a specified amount of cannabis instead of 

charging the individual with a criminal offence.  The expiation notice allows the 

offender to pay a small fine and avoid being saddled with a criminal record.  Small 

scale cannabis possession, cultivation or use remain criminal offences:  but they are 

no longer penalised as though they were.  In South Australia the designated amounts 

allowing for the issuance of an expiation notice in lieu of criminal charge is 100 

grams of cannabis or 20 grams of cannabis resin.  In addition, an expiation notice can 

be used for someone cultivating up to ten cannabis plants.  In the Australian Capital 

Territory, the expiation notice can be issued for 25 grams of cannabis or up to 55 

plants being cultivated.   
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 Scientific literature 

 

47. I refer the above Honourable Court to:" Marihuana and Medicine:  Assessing the 

Science Base", a report of the Institute of Medicine, which report was drafted after 

the White House Office of National Drug Control Policy during January 1997 

required the Institute of Medicine to conduct the review of the scientific evidence to 

assess the potential health benefits and risks of cannabis and its constituent 

cannabinoids.  This study was supported under contract number DC7C02 from the 

Executive Office of President, Office of the National Drug Policy, and fell under the 

auspices of the National Academy of Sciences ("the IOM report") and published 

during 1999.  I respectfully direct the attention of the above Honourable Court to a 

copy of this report which has been lodged simultaneously with this application for 

leave to appeal in terms of Rule 30(1)(a) alternatively (b)  of the Constitutional Court 

Rules.   

 

48. As there are many reports in existence concerning cannabis, I believed it was of 

importance to the above Honourable Court to obtain  the most recent comprehensive 

scientific study of cannabis.  This I believe is the position with the IOM report.  

 

49. I wish to advise that in view of the shortage of time, I was unable to obtain the book 

of the IOM report, and therefore had no option but to download the said material 

from the Internet.  In consequence thereof, a few of the tables and annexures could 

not be printed but arrangements will be made to obtain a copy of the book for the 

Honourable Court's convenience, should it so require. 
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I now summarise certain of the IOM Reports findings below: 

 

(a) In 1996, 68,6 million people, ie 32% of the US population over twelve years old, had 

tried cannabis or hashish at least once in their lifetime, but only 5% were current 

users (page 70 of the Rule 30 documents); 

 

(b)        (i) The gateway theory: Because it is the most widely used illicit drug, 

cannabis is predictably the first illicit drug that most people encounter.  Most drug 

users do not begin their drug use with cannabis:  they begin with alcohol and 

nicotine, usually when they are too young to do so legally (Exec Summary:  p. 16); 

 

(ii) "In the sense that marihuana use typically precedes rather than follows initiation of other illicit drug 

use, it is indeed a 'gateway' drug. But because under-age smoking and alcohol use typically precede 

marihuana use, marihuana is not the most common, and is rarely the first, gateway to illicit drug use. 

 There is no conclusive evidence that the drug effects of marihuana are causally linked to the 

subsequent abuse of other illicit drugs.  .(p17).."; 

 

(iii) The stepping-stone hypothesis is the idea that progression from cannabis to other 

drugs arises from pharmacological properties of marihuana itself.  This theory has 

been largely debunked.   

 
"Whereas the stepping stone hypothesis presumes a pre-dominantly physiological component to drug 

progression, the gateway theory is a social theory.  The latter does not suggest that the 
pharmocological qualities of marihuana make it a risk factor for progression to other drug use.  
Instead, the legal status of marihuana makes it a gateway drug."   

 

(iv) "Psychiatric disorders are associated with substance dependence and are probably risk factors for 
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progression in drug use ... " (p.74). 

 

For example, studies have found that about 26% of problem drinkers reported that they 

first used cannabis after the onset of alcohol related problems (p. 74).   

 
"... Although the age of onset of use of illicit drugs (alcohol and nicotine) predicts later illicit drug use, it 

does not appear to predict ... heavy use of illicit drugs."  

 

(v) "Many of the data on which the gateway theory is based do not measure dependence; instead, they 

measure use – even use only once.  Thus, they show only that marihuana users are more likely to use 

other illicit drugs (even if only once) than are people who never use marihuana, not that they become 

dependent or even frequent users.  ... "  (p. 78). 

 

(vi) "In the sense that marihuana use typically precedes rather than follows initiation into the use of other 

illicit drugs, it is indeed a gateway drug.  However, it does not appear to be a gateway drug to the 

extent that it is the cause or even that it is the most significant predictor of serious drug abuse;  that is, 

care must be taken not to attribute cause to association.  The most consistent predictors of serious 

drug use appear to be the intensity of marihuana use and co-occurring psychiatric disorders or family 

history of psychopathology (including alcoholism)."  (p. 78). 

 

(c) The cannabis high:   

 
"The most commonly reported effects of smoked marihuana are a sense of well-being or euphoria and 

increased talkativeness and laughter alternating with periods of introspective dreaminess followed by 
lethargy and sleepiness...A characteristic feature of a marihuana high is a distortion in the sense of 
time associated with deficits in short-term memory and learning. A marihuana smoker typically has a 
sense of enhanced physical and emotional sensitivity, including the feeling of greater interpersonal 
closeness."  (p. 66). 

 

 (d) Adverse mood reactions: 
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"Although euphoria is the more common reaction, adverse mood reactions can occur.  Such reaction occurs 

most frequently in inexperienced users after large dosis of smoked or oral marihuana.  They usually 

disappear within hours and respond well to reassurance and a supportive environment.  ... " (p. 66). 

 
(e) Withdrawal: 

 

"A distinctive marihuana and THC withdrawal syndrome had been identified, but it is mild and subtle 

compared with the profound physical syndrome of alcohol or heroin withdrawal.  The symptoms of 

marihuana withdrawal include restlessness, irritability, mild agitation....  A marihuana withdrawal 

syndrome, however, has been reported only in a group of adolescents in treatment for substance 

abuse problem and in research setting where subjects were given marihuana or THC daily."  (p. 

69). 

 
(f) Drug Dependence Predictors: 

 

(i) "More often than not, drug dependence co-occurs with other psychiatric disorders.  Most people with 

a diagnosis of drug dependence disorder also have a diagnosis of another psychiatric disorder (75% 

of men and 65% of women).  The most frequent co-occurring disorder is alcohol abuse ... In women 

who are drug dependant, phobic disorders and major depression are almost equally common. Note 

that this study distinguished only between alcohol, nicotine and 'other drugs';  marihuana was 

grouped among other drugs.  The frequency with which drug dependence and other psychiatric 

disorders co-occur might not be the same for marihuana and other drugs that were included in that 

category"  (p.71). 

 

(ii) Other studies have shown a strong association between drug dependence and anti-

social personality.  Although the cause of the association are uncertain, it is believed 
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that it is more likely that conduct disorders generally lead to substance abuse than the 

reverse (p.71). 

 

"Psychiatric disorders are more prevalent among adolescents who use drugs, including alcohol and nicotine, 

than among those who do not"  (p.72). 

 

"Few marihuana users become dependent on it, but those who do encounter problems similar to those 

associated with dependence on other drugs.  Dependence appears to be less severe among people 

who use only marihuana than among those who abuse cocaine or those  who abuse marihuana with 

other drugs "  (p. 72). 

 

"Youths who are already dependant on other substances are particularly vulnerable to marihuana 

dependence"  (p. 72). 

 

(g) Tolerance: 

 

Studies have shown that tolerance can develop from cannabis use.  However, these studies 

were carried out on rats and 

 

"It is difficult to extend the findings of short term animal studies to human marihuana use.  To assimilate long-

term use, higher dosis are used in animal studies than are normally achieved by smoking marihuana 

... " (p.48). 

 

 

 

(h) Psychiatric disorders: 



52 
 

 

"A major question remains as to whether marihuana can produce lasting mood disorders or psychotic 

disorders such a schitzophrenia.  Georgotas and Zeidenberg reported that smoking ten to twenty two 

marihuana cigarettes a day was associated with a gradual waning of the positive mood and social 

facilitating effects of marihuana and an increase in irritability, social isolation and paranoid thinking. 

 Inasmuch as smoking one cigarette is enough to make a person feel high for about one to three 

hours, subjects in that study were taking very high doses of marihuana"  (p.78). 

 

Hollister suggests that cannabis use might  

 
"trigger latent psychopathology of many types.  More recently, Hall and colleagues (the Australian report) 

concluded that there is reasonable evidence that heavy cannabis use, and perhaps acute use in 
sensitive individuals, can produce an acute psychosis in which confusion, amnesia, delusions, 
halucinations, anxiety, agitation or hypomanic symptoms predominate.  Regardless of which of those 
interpretations is correct, the two reports agree that there is little evidence that marihuana alone 
produces a psychosis that persists after the period of intoxication."  (p.78). 

 

I respectfully point out that the findings of the Hall Report (supra)- the Australian 

Commission of 1994 recommended that cannabis possession be decriminalised.  
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(i) Schizophrenia: 

  

"The scientific literature indicates general agreement that heavy marihuana use can percipitate schizophrenic 

episodes but not that marihuana use can cause the underlying psychotic disorders.  As noted earlier, 

drug abuse is common among people with psychiatric disorders.  ... "  (p. 49). 

 
 

(j) Psychomotor performance: 

 

The IOM report finds that cannabis affects one's psychomotor performance (p.79).  This is 

not surprising and as the Hall report (supra) stated (as set out in Malmo-Levine at 

[21]), no one should be studying, writing an exam, or engaging in other complex 

mental activities while in a state of intoxication induced by cannabis; and no one 

should drive, fly or operate complex machinery while under the influence of 

marihuana.  The same holds good, of course, for alcohol. 

 

Amotivational syndrome: 

 

          "One of the more controversial effects claimed for marihuana is the production of an  'amotivational' 

syndrome.  This syndrome is not a medical diagnosis but it has been used to describe young people who 

dropped out of social activities and show little interest in school work, or other goal directed activities.  When 

heavy marihuana use accompanies these symptoms, the drug is often cited as the cause, but no convincing 

data demonstrates a causal relationship between marihuana smoking and these behavioural characteristics.  ... 

"  (p. 79).  (My emphasis) 

 
(l) Marijuana Smoke 
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Cannabis smoke contains many of the components of tobacco smoke (p. 82). 

 

50. I also respectfully refer the above Honourable Court to the affidavit of Dr Lester 

Grinspoon, being annexure “E2” hereto, as one of the affidavits used in the Clay 

case (supra). ( Dr Grinspoon was also one of the reviewers of the IOM Report-see p. 

7 of the Rule 30 documents). Dr Grinspoon sets out with clarity his findings in 

respect to his cannabis research as: 

 

(a) "I have reviewed and analysed the various studies conducted in the intervening years, and, in my 

opinion, there is no sound scientific evidence that chronic use of cannabis does any serious damage 

to the body or the mind.  ...  The only well-documented adverse effects common to the prolonged use 

of marihuana are related to residual substances in the smoke and not the drug itself ... ".  (Para 7 at 

p. 48 of the annexures in this Application). 
 

(b) He states that according to the WHO's characteristics of an addictive substance, 

cannabis does not exhibit any of those characteristics.  (Para. 8 at p 48). 

 
  

(c) He finds that marihuana is not criminogenic.   

 

"There is no convincing evidence that the pharmacological properties of marihuana incite or enhance human 

aggression.  In fact, the pharmocological properties of marihuana tend to manifest itself in passive 

behaviour, introspection, tendency to hilarity and sensory enhancement.  The notion that marihuana 

leads to aggressive and violent behaviour was largely a product of misinformation disseminated by 

law enforcement agencies ... ."  (Para 10 at p. 49). 
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(d) Dealing with the question whether cannabis can cause psychoses, he found that 

 

"in the few studies in which cannabis use appeared to result in psychotic behaviour, it is apparent that many of 

these individuals who demonstrated a psychotic behaviour were suffering from a pre-existing mental 

disorder. It seems clear that among populations of illicit drug users there will be found more 

psychopathology than among non-users…There is evidence that marihuana use is not 

psychologically destructive, but rather restitutive;  that is, individuals have consumed marihuana as a 

mechanism for dealing with conflict, anxiety and depression."  (Para 11 at p. 49). 

 
 

(e) "There has never been a death directly attributable to the consumption of marihuana." (Para 12 at 

p. 49). 

 

(f) He finds that the harm resulting from the use of marihuana is of a far lower order of 

magnitude than the harm caused by abuse of narcotics, alcohol, and other drugs."  

(Para 17 at p. 51). 

 

51. I also respectfully refer to the affidavit of Dr  Patricia G. Erickson, being one of 

the affidavits used in Clay (supra) as annexure "E3” hereto.  I summarise some of 

her findings below: 

 

(a) "One of the most significant limitations of the scientific data to date is that knowledge about the 

effects of drugs on human users have traditionally come from observation of a biased sample.  Most 

users of prohibited substances do not advertise themselves, and when they do surface it is usually 

because of problems such as arrest, dependence, overdose and drug related criminal activity.  As a 

result, conclusions are drawn from the worst cases, while users with more benign patterns of use 
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rfemain out of sight."  (Para 2 at p 52 of this Application). 

 

(b) "I believe the public's perception of the effects of alcohol would be significantly different if most of 

the information about alcohol and its effects came from patients in alcohol treatment programmes or 

addicted prisoners forced to abstain."  (Para 3 at p. 52). 

 

(c) ‘In my view, there are many popular misconceptions regarding illicit drug use.  These 

misconceptions are premised on the belief that drugs possess extra-ordinary powers and, thus, they 

overwhelm users or compel them to behave in certain ways.  These misconceptions also result from a 

mechanistic characterisation of human beings as helpless individuals, who lack volition when 

confronted with drugs ... "  (Para 5). 

 

(d) Approximately four to five million people in Canada have tried cannabis at some 

point in their life.  (Para 9 at p.54). 

 

(e) "Marihuana is one of the few substances shown in both human and animal research as being 

negatively corrolated with violence.  There is no evidence that cannabis makes people violent or 

drives them to be involved in violence in any way.  ... "  (Para 11 at p.54). 

 

(f) "In general, there is no relationship between consumption of marihuana and the development of 

psychotic behaviour, however, in some extreme cases a connection can be made primarily with 

persons who have pre-existing disorders" (Para 12 at p.54). 

 

(g) "In my opinion, if people are permitted to use cannabis in their own home and are permitted to grow 

cannabis for their personal use, harmful patterns of use of marihuana will not emerge.  ...  It appears 

that most of the adult users in my study had access to a steady flow of marihuana despite its  
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criminalisation. ... "  (Para 13 at p. 55). 

 

(h) "By the early 1990's, some 600 000 Canadians have received criminal records for cannabis related 

offences.  In Canada, as elsewhere, the impact of criminal convictions on young lives was identified 

as one of the most serious costs generated by the current prohibition. ... "  (Para 14 at p. 55). 

 

(i) After studying the cannabis control policy in Canada, she concluded that the costs of 

criminalising users far exceeded the deterrent benefits.   

 

"From my studies, I have concluded that consumption rates ebb and flow with little regard for the state of 

legal sanction.  In fact, specific deterrent effects are virtually non-existent, and in studies I have 

conducted, it was determined that 92% of first offenders continue to consume marihuana within one 

year of being sentenced for simple possession.  It appears that consumption rates change with 

changing social economic factors rather than changing as a result of deterrent effects of increasingly 

punitive sanctions."  (Para 19 at p. 56). 

 

52. Many sober and conservative organisations have called for the decriminalisation of 

the use and possession of cannabis.  By way of example, I refer to the following 

articles: 

 

(a) A copy of the editorial from The Lancet (a leading international medical journal) of 

November 1995;  and 

 

(b) A copy of the editorial from the British Medical Journal of December 1995.   

 

Copies of these articles have been filed simultaneously with this Application for leave to 
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appeal in terms of Rule 30(1)(a) alternatively (b) of the Constitutional Court Rules, 

and are found at pages 323 to 327 of the Rule 30 documents.   

 

53. I submit that the scientific journals, the recent judgments and commissions of 

enquiry, have all found that the use of cannabis is relatively benign, and accordingly, 

I believe that it is a violation of my fundamental rights to religious freedom and 

observance, that I, and other adult Rastafari are prevented from using our holy herb 

for religious purposes. 

 

 

THE SOUTH AFRICAN POSITION: 

 

54. "Cannabis, which is locally known as dagga, has been grown as a traditional crop for years by rural 

South Africans."   

 

"According to the South African press, the cultivation and sale of marihuana is one of the most successful 

enterprises conducted by the informal sector."   

 

"South African research has indicated that the street value of South Africa's cannabis crop in 1990 was 

reportedly worth an estimated US$4.5 billion. This figure was more than six times the value of South 

Africa's sugar production." 

 

"For many rural people, cannabis cultivation and use is not regarded as an illicit activity.  In some areas, 

cannabis is the only cultivatable crop, due to its ability to grow in poor soil.  It is grown as a cash 

crop by many rural communities, which struggle to survive on migrant repittances and pensions.  The 

proceeds from cannabis have been used by thousands of families in the country to buy food.  On one 
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occasion, marihuana funded the building of a primary school of education in a village in Transkei".   

 

I have taken the above quotations from the United States of America's Department of 

Justice Drug Enforcement Administration (DEA) Drug Intelligence Fact Sheet 

of December 1993.  A copy of this full document was annexed to the answering 

papers of the Director of Public Prosecutions, the Fifth Respondent, in this matter. 

(The quotations are found at pages 277 of the Supreme Court of Appeal record.) 

 

It can be seen from the DEA's fact sheet, the cultivation and use of cannabis is a 

traditional passtime among rural Africans, and has been used also, as a method of 

survival. 

 

According to the DEA fact sheet, between 1980 and 1992 an average of 15 600 South 

Africans were arrested annually for possession of or trafficking in cannabis.   

 

57. I also refer the above Honourable Court to a copy of a page of statistics, which was 

annexed to the Fifth Respondent's answering affidavit.  These statistics were 

included in a document submitted to the Cabinet in April 1992 as a basis for the 

consideration by the Cabinet of revised drug legislation.  A copy of the said page, 

which appears at page 229 of the record, is annexed hereto as annexure "J".  It is 

evident that during the period 1990 to 1991, there were 47 341 prosecutions for drug 

related offences, and of that number 45 097 were dagga prosecutions.  Of that 

number, 39 796 people were convicted for dagga related offences and obtained a 

criminal conviction.   

 

58. The South African courts have recognised that cannabis (dagga) has been used for 
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hundreds of years by the indigenous African population. 

 

58.1 I refer the above Honourable Court to the case of S v Nkosi & Others 1972 (2) SA 

753 (T) at 761 H to 762 E where the Court found: 

 
"For example (1) It is also relevant to consider the traditions and attitude of different groups of a population 

towards the use of a drug such as dagga; (2) It is general knowledge that some sections of the Bantu 
(sic) population have been accustomed for hundreds of years to the use of dagga, both as an 
intoxicant and in the belief that it has medicinal properties, and do not regard it with the same moral 
repugnance as do other sections of the population." 

 

The court then went on to refer to the usage of dagga in South Africa and then continued: 

 
"In making these observations, we do not, of course, intend to minimise the fact that the use of dagga is a 

great social evil in South Africa.  Nevertheless the long-standing indulgence in the use of this 
substance by a group to which an accused person belongs may well constitute a circumstance to be 
taken into account in mitigation at any rate where he had been convicted of the use or possession of a 
small quantity."  (At 762 C-D) 

 

58.2 According to JRL Milton and M G Cowling, "South African Criminal Law and 

Procedure, Vol 3 Statutory Offences (1988) F3:1,  

 
"The severity of the punishments prescribed for drug abuse has been a source of discomfort to the judiciary in 

the imposition of sentence where the drug involved in the offence is dagga (cannabis).  Historically 
and traditionally dagga is widely used in certain sectors of South African Society as a medicine and 
for recreational purposes.  In particular, it is widely resorted to in traditional tribal societies, where its 
use is regarded as being legitimate and acceptable.  The imposition of harsh punishment upon 
persons whose use of the drug was in accordance with traditional lifestyles and for purposes that 
were far removed from the conventional image of drug abuse and addiction has caused disquiet 
amoung the judiciary." (My emphasis) 

 
The learned authors then went on to state: 

 
"The legislative persistence in a  policy of criminalisation of in particular the use or possession of dagga has 

attracted an increasing amount of disquiet.  It has been pointed out that equal, if not greater, harm is 
caused by alcohol, a drug freely available and whose use for recreational purposes is perfectly lawful. 
 Furthermore, to the extent that the policy seeks to criminalise that which a substantial portion of the 
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community do not consider to be morally reprehensible, it seems misguided and ineffectual." 

 

58.3 In this regard, I also refer the above Honourable Court to the cases of S v Nkabinda 

1993 (1) SACR 6 (A) and S v Motsiawedi 1993 (1) SACR 306 (W).  In the latter 

case, the court held (at 308 C-H) inter alia that: 

 
"Dit is my indruk, aan die hand van die talle dagga sake wat op hersiening onder my aandag kom, dat dagga 

so vryelik bekombaar is en dat die gebruik daarvan so algemeen is dat ten minste 'n groot deel van 
die bevolking nie die besit van dagga as 'n ernstige misdaad of 'n groot maatskaplike euwel kan 
beskou nie.  Die siening van 'n groot deel van die gemeenskap is nie 'n faktor wat buite rekening 
gelaat kan word by die bepaling van 'n gepaste straf nie.  'n Straf wat hierdie faktor buite rekening 
laat kan die regstelsel diskrediteer en  kan sodoende teen produktief wees.  Verder kan die groot 
sosiale ontwrigting wat deur swaar strawwe vir die besit van dagga veroorsaak word ook nie buite 
rekening gelaat word nie.  Die meeste van die mense wat aan die besit van dagga skuldig bevind 
word, is nie welgestelde mense nie.  Baie van hulle het families wat van hulle afhanklik is.  Swaar 
strawwe, van boetes sowel as gevangenisstraf, kan gevolglik nie anders as om groot ontwrigting te 
veroorsaak in die huishoudings wat afhanklik is van die persone wat aan die besit van dagga skuldig 
bevind word.  ... Die misbruik van alkohol is moontlik 'n groter maatskaplike euwel as die gebruik 
van dagga en dit is ook die eerste drankie wat aanleiding tot die probleem gee.  Tog word die 
alkoholprobleem met groot verdraagsaamheid aangespreek.  Dit is vir my geheel inkonsekwent om 'n 
soortgelyke probleem soos die gebruik van dagga te probeer aanspreek met 'n voorhammer. " 

 

58.4 I also refer the above Honourable Court to the case of S v Serumala 1978 (4) SA 

811 (NC) at 815 C-E where Van den Heever J ( as she then was) stated: 

 
"Ondervinding leer dat alkohol verslaafdes waarskynlik meer skadelik is vir die gemeenskap as wat persone is 

wat verslaaf is aan die gelyste dwelmstowwe.  In die strafhof dui die getuienis male sonder tal daarop 
dat drank die oorsaak was dat een persoon 'n ander aangerand, selfs gedood het.  Ander 
dwelmstowwe word selde indien ooit as aanleidingsfaktor tot misdaadpleging genoem.  So ook is 
drankmisbruik die oorsaak van baie egskeidings, gebruik van ander stowwe word min van gehoor as 
hoofsaaklike faktor." 

 

I also refer the above Honourable Court to the case of S v Du Plessis 1991 (2) SACR 194 

(C) at 197 F where the same learned judge remarked: 

 
"Many people are not persuaded that dagga, moderately used, is more harmful than a whisky or a glass of 

wine..." 
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58.5 South Africa criminalised the use of cannabis in 1928, even though the Dagga 

Prohibition Ordinance 48 of 1903 of the Orange Free State prohibited the sale, 

supply or receiving of dagga, but not the use or possession of it.  The Medical, 

Dental and Pharmacy Act of 1928 was supplemented in 1965 by the Drugs Control 

Act 101 of 1965.  In 1991, the Abuse of Dependence-producing Substances and 

Rehabilitation Centre Act 41 of 1971 was passed.  This latter enactment was 

remarkable for its harsh provisions, with mandatory minimum periods of 

imprisonment without the option of a fine for offences under the Act, with the 

reversal of the burden of proof.  This Act was superseded by the Drugs Act (supra), 

which re-enacts almost unchanged the prohibition upon dealing in and possession of 

drugs contained in the 1971 Act.  The Drugs Act adds new offences in the form of 

provisions for the suppression of laundering of money as well as measures for 

confiscation of the proceeds of drug trafficking.   

 

58.6 Most academic writers in South Africa support the decriminalisation of the use and 

possession of cannabis in South Africa.  In this regard, I refer the above Honourable 

Court to a series of articles in the  South African Journal of Criminal Justice in 

particular: 

 

(a) N Boister's "Decriminalising Dagga in the New South Africa:  Rekindling the Debate 

– Vol 8 (1995) SACJ 21, as annexure "K" hereto; 

 

(b) R T Paschke's "Personal Use and Possession of Dagga:  A Matter of Privacy or 

Prohibition" – Vol 8 (1995) SACJ 109, as annexure "L" hereto; 
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(c) N Boister's "Drugs and the Law:  Prohibition v Legalisation" – Vol 12 (1999) SACJ 

1, as annexure "M" hereto; 

 

(d) S Lotter's:  "The Decriminalisation of Cannabis:  Halucination or Reality" – Vol 12 

(1999) SACJ 184, as annexure "N" hereto. 

 

For example, at page 167 to the annexures in this Application, Lotter, quoting Aaronson, 

lists the following possible consequences of over-criminalisation: 

 

(i) bringing the law into disrepute and reducing its efficacy; 

 

(ii) obstructing law enforcement which can and often does result in selective law 

enforcement; 

 

(iii) diverting legal enforcement officers vitally needed to attack more serious crimes; 

 

(iv) fostering  criminal conduct on the part of the police; 

 

(v) leading  to the corruption of legal enforcement officers; 

 

(vi) promoting a crime tariff as the person willing to run the risk of criminal sanctions 

imposed, becomes wealthy; 

 

(vii) promoting criminality since once a person is branded a criminal, it is easy to fall back 

into criminality. 
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58.7 I respectfully submit, from what is seen above, that the proscription on the use and 

possession of cannabis in South Africa creates more harm than it achieves, for 

example, it brands young people and leads to a disrespect among many people 

towards the law. 

 

58.8 I respectfully refer the above Honourable Court to annexure "O" hereto, a document 

from the South African National Council of Alcoholism and Drug Dependence 

(SANCA), of Commonly abused drugs – a SANCA reference chart. This 

document was part of an annexure to Respondents' papers. From the SANCA 

document itself, the above Honourable Court will notice that SANCA considers the 

potential for dependence on alcohol and nicotine to be higher than that of cannabis.   

 

58.9 I respectfully point out  that the content of the majority of the annexures attached by 

the Respondents in the appeal to the Supreme Court of Appeal, referred to the 

dangers of substances other than cannabis, and the problem of trafficking in these 

other substances.  

 

58.10 I submit that the emphasis of our drugs legislation should be on the stamping out of 

trafficking in serious drugs, and the decriminalising of a relatively benign substance 

such as cannabis for use by adult Rastafari for religious purposes.   

 

58.11 I respectfully also point out that in extracts from a debate in Parliament on the second 

reading of the Drugs and Drug Trafficking Bill of 18 June 1992 (copies of such 

extracts being attached to Respondents' papers to the Supreme Court of Appeal at 

pages 232 to 261 thereof), Mr R F Haswell and Mrs C H Charlewood supported the 

decriminalisation of the possession of dagga, especially in one's own home on 



65 
 

various bases.   

 

 Summary and submissions: 

 

59. The ratio in the case of National Coalition for Gay and Lesbian Equality v 

Minister of Justice (supra) is that criminalising an act may send a message that 

some persons are somehow less worthy of respect than other persons who do not 

indulge in certain acts.  As Ackermann J held inter alia at para [28]: 

 
"Dignity is a difficult concept to capture in precise terms.  At its least, it is clear that the constitutional 

protection of dignity requires us to acknowledge the value and worth of all individuals as members of 
our society.  The common law prohibition on sodomy criminalises all sexual intercourse per anum 
between men:  regardless of the relationship of the couple who engage therein, the age of such 
couple, or the place where it occurs, or indeed of any other circumstances whatsoever.  In so doing, it 
punishes a form of sexual conduct which is identified by our broader society with homosexuals.  Its 
symbolic effect is to state that in the eyes of our legal system all gay men are criminals.  The stigma 
thus attached to a significant proportion of our population is manifest.  But the harm imposed by 
the criminal law is far more symbolic.  As a result of the criminal offence, gay men are at risk of 
arrest, prosecution and conviction of the offence of sodomy simply because they seek to engage in 
sexual conduct which is part  of their experience of being human.  Just as apartheid legislation 
rendered the lives of couples of different racial groups perpetually at risk, the sodomy offence builds 
insecurity and vulnerability into the daily lives of gay men.  There can be no doubt that the existence 
of a law which punishes a form of sexual expressions for gay men degrades and devalues gay men in 
our broader society.  As such it is a culpable invasion of dignity and a breach of section 10 of the 
Constitution." 

 

60. I believe that the ratio of this case was not so much the right to anal intercourse, 

but the right to be different. I submit that the reasoning of Ackermann J as set out 

above, is directly applicable to the fate experienced by Rastafari by the absolute 

prohibition on the possession and use of cannabis by us  for religious purposes. 
 

61. I submit that any absolute prohibition on the possession and use of cannabis violates 

our right to choose a cultural life in accordance with section 30 of the Constitution, 

the human dignity of myself and other adult Rastafari as set out in section 10 of our 
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Constitution, our right  to equality as set out in section 9(3) of our Constitutution in 

that it discriminates against myself and other Rastafari , as well as limiting our right 

to choose our occupation as contained in section 22 of our Constitution.  It also 

violates our rights to bodily and psychological integrity as set out in section 12(2)(d) 

of the Constitution. 

 

I submit that the right to security of the person includes the right to make autonomous 

decisions with respect to one's bodily integrity, notwithstanding that the decision 

may be foolhardy and potentially harmful to oneself. The right to determine what 

shall and shall not be done to one's own body is a fundamental right protected in the 

Constitution.  The Canadian Courts have stated: 

 

"The doctrine of informed consent is plainly intended to ensure the freedom of individuals to make choices 

concerning their medical care. For this freedom to be meaningful, people must have the right to make 

choices that accord with their own values regardless of how unwise or foolish those choices may 

appear to others... 

 

...The state undoubtedly has a strong interest in protecting and preserving the lives and health of its citizens. 

There clearly are circumstances where this interest may override the individual's right to self-

determination. For example, the state may in certain cases require that citizens submit to medical 

procedures in order to eliminate a health threat to the community or it may prohibit citizens from 

engaging in  activities which are inherently dangerous to their lives. But this interest does not prevent 

a competent adult from refusing life-preserving medical treatment in general or blood transfusions in 

particular. 

 

The state's interest in preserving the life or health of a competent patient must generally give way to the 
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patient's stronger interest in directing the course of her own life. As indicated earlier, there is no law 

prohibiting a patient from declining necessary treatment or prohibiting a doctor from honouring the 

patient's decision. To the extent that the law reflects the state's interest, it supports the right of 

individuals to make their own decisions." 

 
See Mallette v Shulman et al (1990) 72 O.R. (2d) 417, 424 and 429 (Ont C.A.) 
 

Ciarariello v Schacter [1993] 2 S.C.R. 119, 135 

 

62. But most importantly, the prohibition of the possession and use of cannabis by adult 

Rastafari for use in bona fide religious practices and observance violates  our right to 

religious freedom and observance as contained in sections 15(1) and 31(1)(a) of the 

Constitution.  The law as it presently stands compels us to choose between our faith 

on the one hand and obedience to the law on the other and thereby forces myself and 

other Rastafari either to betray our deeply held religious conviction, face serious 

criminal sanctions (and/or lie in an effort to secure or retain our employment, trade or 

profession, something that I am not prepared to do). 

 

63. Prior to 1994, all Parliamentary legislation was valid save where it fell foul of 

certain limited and prescribed criteria, such as ulterior purpose.   

 

Since the advent of constitutional democracy in our country, legislation must now pass 

muster of the Constitution and not violate fundamental rights.  If legislation does 

violate fundamental rights, it must be ascertained if these fundamental rights can be 

justifiably limited in terms of the application of section 36 of the Constitution.   

 

64. I respectfully submit that activities or conduct of an individual in terms of our 
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Constitution can only be proscribed if there is a reasoned apprehension of harm of a 

serious, substantial or significant nature to other persons or to society. 

 

65. The litmus test is accordingly the level of harm that our Constitution is willing to 

accept prior to the proscription of conduct.   I submit that the harm principle is an 

essential part of my fundamental rights and entails the balancing and the weighing up 

of the various criteria set out in the Constitution, subject to the minimum threshold of 

a reasoned apprehension of harm of a serious, substantial or significant nature to 

other persons or to society.   

 

66. I submit that it is an unjustifiable violation of my fundamental rights to dignity, 

equality, the right to my own cultural life, my right to bodily and psychological 

integrity, and the concommitant right to choose my profession, to prevent me as an 

adult individual from using cannabis in private, subject obviously to  circumstances 

where such use could be a danger to others.  (By way of example, I am referring to 

driving a motor vehicle shortly after having consumed cannabis. This would be a 

danger to other persons, but in any event, such conduct is illegal in terms of the 

present criminal law.) 

 

67. If however the above Honourable Court does not accept these submissions, I 

nevertheless further submit that whichever threshold of harm the above Honourable 

Court finds applies in South Africa, my rights, and the rights of other  adult Rastafari 

to use cannabis is protected under section 15(1) and section 31(1)(a) of our 

Constitution, especially and in particular due to the relatively benign nature of 

cannabis.  The use of the holy herb is integral to my religion and is used as a 

sacrament and is mandatory at all meetings and services.   
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68. I refer the Honourable Court to the unpublished article "Identity, Protest and 

Healing: The Multiple uses of Marijuana in Rastafari"   by P. Herbst of the 

Department of Social Anthropology, Rhodes University, delivered at the 

Anthropology Conference in Windhoek, Namibia during 2000, annexed hereto as 

annexure "P" (page 172 of the annexures in this Application). 

 

The above Honourable Court will note from this article that cannabis is not consumed by 

Rastafari for recreational purposes. It is used as a sacrament and as a herb for 

healing, for inspiration and for medicinal purposes. It holds a pivotal role in almost 

every aspect of Rastafari. 

 

APPLICATION FOR LEAVE TO INTRODUCE THE AFFIDAVIT AND 

ANNEXURES OF PROFESSOR C D YAWNEY: 

 

69.        69.1 Professor Yawney is associate Professor of Anthropology with tenure at 

York University in Canada.  She is one of the leading world authorities on 

Rastafari and has written extensively over the years on the cultural and 

religious practices of Rastafari.  From her affidavit and annexures, the above 

Honourable Court will ascertain the importance and the integral nature of the 

holy herb in Rastafari, as well as furnishing a concise overview of the 

Rastafari  religious movement in South Africa.   

 

69.2 I was unable to obtain an affidavit from Professor Yawney previously, as she was not 

in South Africa at the relevant time, travelling extensively  to many countries and 

being difficult to locate during her journeys.   
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69.3  To Professor Yawney's affidavit are annexed three annexures, firstly, her curriculum 

vitae, secondly, a pre-publication copy of an article which constitutes 'the General 

Entry on Rastafari' by Dr Homiak and herself, for publication in the Encyclopaedia 

of African and African-American Religion., and thirdly, a copy of a further 

affidavit used in the Guerrero case (supra).  

 

69.4 The affidavit and annexures of Professor Yawney are accordingly, provisionally 

annexed hereto as annexure "R". 

 

WHEREFORE I HUMBLY PRAY that the above Honourable Court grant me leave to 

appeal against the judgment of the Supreme Court of Appeal on the grounds as set out in this 

application, and similarly against the order of costs made by that Court, my prospects of 

success on appeal being reasonable. 

 
       ____________________________ 
       GARRETH ANVER PRINCE 
 
I certify that: 
 
1. the deponent acknowledges to me that: 
 
1.1 he knows and understands the contents of this affidavit; 
 
1.2 he has an objection to taking the prescribed oath; 
 
1.3 he solemly affirms that the contents of this affidavit are true and correct. 
 
2. the deponent signs and affirms this declaration in my presence at CAPE TOWN on 

this                        day of AUGUST 2000. 
 
     ___________________________ 
     COMMISSIONER OF OATHS 


