
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 
         Case CCT 36/00 
In the matter between: 
 
GARRETH ANVER PRINCE     Appellant 
 
and 
 
THE PRESIDENT OF THE LAW SOCIETY 
OF THE CAPE OF GOOD HOPE     First Respondent 
 
THE LAW SOCIETY OF THE CAPE OF  
GOOD HOPE       Second Respondent 
 
THE SECRETARY OF THE LAW SOCIETY 
OF THE CAPE OF GOOD HOPE     Third Respondent 
 
THE MINISTER OF JUSTICE     Fourth Respondent 
 
THE ATTORNEY-GENERAL / THE DIRECTOR 
OF PUBLIC PROSECUTIONS OF THE      
WESTERN CAPE       Fifth Respondent 
 
 

APPELLANT'S WRITTEN SUBMISSIONS 
 
 

TABLE OF CONTENTS 

       Paragraphs    Page 
 
INTRODUCTION     1 – 9    5 
 
THE FACTS      10-18    8 
 
THE CONSTITUTIONAL ISSUES  
 
The total failure of the SCA to apply  



 3

constitutional principles (the process)   19-19.6  
 11 

The substance of the constitutional issues on 
which the SCA erred (the substance)   20-20.5   15 
 
NON-CONSTITUTIONAL ISSUES 
 
Misdirections of SCA having a constitutional  
impact       21-29    22 
 
NATURE AND SCOPE OF THE  
FUNDAMENTAL RIGHTS IN GENERAL 30    39 
 
FREEDOM OF RELIGION 
 
The constitutional provisions    31-32    43 
The content of the right    33-46    44 
Appellant and the Rastafari Religion   47-58    51 
Purpose or effect     59-62    54 
The Peyote Case     63-66    60 
The Religious Freedom Restoration Act  67-69    63 
The American-Indian Freedom Restoration Act 70-71    65 
Example of purpose     72    67 
Conclusions      73-77    70 
 
HUMAN DIGNITY     78-83    74 
 
EQUALITY      84-92    77 
 
PERSONAL AUTONOMY AND PRIVACY 
 
The constitutional provisions    93    84 
The content of the rights    94-108    84 
Ravin v State of Alaska    109    91 
American cases     110    96 
Le Dain Commission     111    96 
Conclusions      112    97 
 
DOES CANNABIS CAUSE HARM  
 
Introduction      113-116   98 



 4

 
 
COMPARATIVE JUDGMENTS 

Canada      117-164  
 99 

United States of America   165-167   125 
Germany     168-171   128 
Conclusions     172    133 
 

COMMISSIONS AND OFFICIAL REPORTS 
Introduction     134-135   134 
Le Dain Commission    174-176   135 
The World Health Organisations Report 177-179   140 
Conclusions     180-182   141 
 

INTERNATIONAL TRENDS 
 

Introduction     183-185   142 
Netherlands     186(a)    143 
Germany     186(b)    145 
Spain      186(c)    146 
Italy      186(d)    146 
Switzerland     186(e)    146 
United States of America   186(f)    147 
Australia     186(g)    148 
Conclusion     187    148 
The South African Position   188-193   149 

Legislation    194    155 
Academics    195    157 

 
SCIENTIFIC LITERATURE 
 

Admissability and Relevance of  
Rule 30 Documents     196-199   158 
Introduction     200    170 
Medical Consequences   201 

Cannabis High    201.1    171 
Adverse Mood Reactions  201.2    171 
Lungs     201.3    172 
Memory and attention   201.4    173 
Tolerance, Dependence and Withdrawal 201.5   174 



 5

Tolerance   201.5.1   174 
Reward and Dependence 201.5.2   176 
Withdrawal   201.5.3   179 
Drug Dependence Predictors 201.5.4   180 

Amotivational Syndrome  201.6    182 
Immune System   201.7    183 
Mental Disorders   201.8    184 
Brain Damage    201.9    186 
Toxicity    201.10    187 
Reproductive System   201.11    188 
Medical benefits   201.12    190 

Societal consequences    202    191 
Driving    202.1    192 
Progression to other drugs  202.2    193 
Violence and Crime   202.3    200 

Societal Harm     203    204 
Harm to the State   204-211   205 
Harm to the indiviual   212-213   210 

 
LIMITATION ENQUIRY 

Introduction     214-216   212 
The approach of the Court to the enquiry 217-218   214 
The factors 

The nature of the right         219   215 
The extent of the limitations         220   215 
Importance, purpose and effect of 
the Legislation           221   216 

International conventions:   221.1-221.6 216 
To prevent use and abuse of dangerous 

dependence-producing drugs  221.7  225 
To prevent blackmarket trafficking  221.8  234 

 
Less restrictive means to achieve purpose 222   236 

 
FINAL SUBMISSIONS    223-231   237 
 
COSTS      232-235   244 
 
PRAYERS      236    245 
 
LIST OF AUTHORITIES        248 



 6

 
 
 
INTRODUCTION: 

 

1. On 25 May 2000, the Supreme Court of Appeal ("SCA") handed down a 

judgement upholding inter alia, the finding of the Full Bench of the Cape High 

Court (" CPD") that the First to Third Respondents (' " The Law Society " of the 

Cape of Good Hope') had acted correctly in holding that the Appellant was 'not a 

fit and proper person ' to have his contract of community service registered due to 

his use of and avowed intention to continue using cannabis sativa (" cannabis") in 

breach of the existing law. (Judgment p 448: 10-16). 

 

2. The Law Society 's reasoning is encapsulated in the following statement: 

 

"... that as long as the use of cannabis and its possession for personal use is a criminal 

offence the Second Respondent's attitude makes it impossible for the applicant to qualify as 

an attorney within its area of jurisdiction." ( p56: 6-9  See also Judgment p435: 7-

p436: 20). 

 

3. On 14 August 2000, Appellant applied to the above Honourable Court in terms of 

Rule 20 of the Constitutional Court Rules for leave to appeal to the above 
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Honourable Court on certain constitutional issues arising from the judgment of 

the SCA. 

4. On the 23 August 2000, in a reply to a letter from the Law Society's attorneys, 

Appellant's attorney advised in writing that in the event that Appellant was 

successful in the above Honourable Court, it would seek an order that the Law 

Society register Appellant's contract of community service with effect from 15 

February 1997, and that the order of costs awarded by the SCA against the 

Appellant be set aside. 

 

5. On 29 August 2000, the Law Society filed an affidavit with the above Honourable 

Court (enclosing copies of the written correspondence referred to above) stating 

the reason for their previous objection to Appellant's contract of community 

service was inter alia that: 

 

"unless and until the criminal prohibitions (against the use and possession of cannabis) was 

repealed by Parliament, or declared by this Honourable Court to be unconstitutional and 

invalid, the Second Respondent was duty bound to adopt the attitude that a prospective 

member of the profession who stated in unequivocal terms that he or she intended to 

contravene the said criminal prohibition did not meet the "fit and proper" requirement 

imposed by Section 4A(b)(i) of the Attorneys Act." (Paragraph 11.4 thereof). 
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6. The Law Society went on to state that as Appellant was not seeking to review or 

set aside the decision of the Law Society to object to the registration of his 

contract of community service, the Law Society would abide the decision of the 

above Honourable Court.  (Paragraph 12 thereof). 

 

7. As the Law Society has never suggested or contended at any stage that 

Appellant's honesty, integrity or reliability has been inpugned in anyway, is not 

defending this appeal on the contstitutional issues and has stated its intention to 

abide by the decision of the above Honourble Court, we submit that in the event 

that Appellant is successful with his appeal on the constitutional issues, that the 

above Honourable Court is at liberty to make an order directing the Law Society 

to register Appellant's contract of community service with effect from 15 

February 1997. 

 

8. On 1 September 2000, the above Honourable Court granted Appellant leave to 

appeal to it against the judgment of the SCA handed down on 25 May 2000. 

 

9. On 5 October 2000, Fouth Respondent's attorneys advised in writing that Fourth 

Respondent was of the opinion that he did not have to be represented seperately in 

the above Honourable Court as the Fifth Respondent would argue the 

constitutionality of the relevant sections in issue. 
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THE FACTS 

 

10. Appellant is 30 years old.  He completed his LLB degree in 1993 at the 

University of the Western Cape and in 1994, completed the School for Legal 

Practice course, in terms of section 2A(a)(i) of the Attorneys Act 53 of 1979.  

(Record p.7: 18-8:5) 

 

11. The only requirement remaining for Appellant's admission as an attorney, was the 

performance by him of community service for a period of one year as required in 

terms of section 2A(a)(ii) of the Attorneys Act.  (Record p. 8: 4-6) 

 

12 On 9 January 1997, Appellant entered into a contract of community service with 

the Legal Aid Clinic at the University of Cape Town and on 15 February 1997, he 

lodged an application with the Law Society for the registration of his contract of 

community service.  (Record p. 9: 1-8) 

 

13 Appellant disclosed in this application that he had two previous convictions for 

the possession of cannabis and lodged an affidavit explaining the nature and 

circumstances of those convictions.  Appellant has used cannabis in the past and 



 10

intends to use it in the future because he is a committed Rastafari and the use of 

cannabis is an integral part of his religious worship.  (Record p.  9:10-15;  28:1-

15;  30:8-31:12) 

 

14 The Law Society refused to register Appellant's contract of service because it was 

not satisfied that he was "a fit and proper person" as required by section 4A(b) of 

the Attorneys Act.  (Record p. 36:  20-33 - Judgment p. 436:  4-14) 

 

15 The reason given by the Law Society was that Appellant had been twice 

convicted of using cannabis and that he intended to continue using cannabis.  

(Judgment p. 436: 4-14) 

 

16. Appellant took the aforesaid decision of the Law Society on review to the Full 

Bench of the Cape High Court.  On 23 March 1998, the Cape High Court handed 

down a judgment refusing his application.  (Record:  p. 368-412) 

 

17. The Cape High Court held inter alia that although section 4(b) of the Drugs Act 

infringed Appellant's constitutional right to practise his religion in terms of 

section 15(1) and section 31(1)(a) of the Constitution, the infringement of his 

right was justified by section 36 of the Constitution, by virtue of: 
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17.1 South Africa's international obligations;  (Record p 394: 13-14) 

17.2 the additional burden that would be placed on the police and the courts in 

their enforcement of the Drugs and Drugs Trafficking Act 140 of 1992 

(the "Drugs Act") and the Medicines and Related Substances Control Act 

101 of 1965 (the "Medicines Act");  (Judgment p. 395:  1-8) 

 

17.3 the international recognition of cannabis as a harmful drug. (Judgment  p. 

395:  9-11 - p386: 1-3) 

 

17.4 a series of judicial decisions in the United States of America and Canada 

which rejected constitutional freedom of religion defences in criminal 

cases relating to the use or possession of cannabis. (Judgment p395: 12-

397:4).  

 

18. The court accordingly found that the limitations on Appellant's fundamental rights 

in terms of Sections 15(1) and 31(1)(a); section 9(3) (the prohibition against 

discrimination on grounds including religion); and section 22 (choice of 

profession) were justifiable limitations for the reasons as set out above.   

 

 

 



 12

 

 

THE CONSTITUTIONAL ISSUES: 

 

19. The total failure of the SCA to apply the constitutional principles to the 

matter before it (the process by which the SCA came to its findings). 

In upholding the judgment of the CPD, certain constitutional issues arise. These 

constitutional issues encompass the total failure of the SCA to apply appropriate 

constitutional principles to the matter before it (i.e., the process by which the 

SCA came to its findings).   

 

19.1 We submit that the SCA erred and/or misdirected itself and/or at the 

minimum, misconstrued the nature of its constitutional adjudicatory 

function by failing in its duty to apply the two-stage inquiry as set out in S 

v Makwanyane 1995 (3) SA 391 (CC) when considering whether 

fundamental rights in Chapter 2 of the Bill of Rights could be limited in 

terms of section 36 of the Constitution.   

 

19.2 We submit that in terms of the Makwanyane approach, the SCA had no 

choice, when adjudicating on the scope of Appellant's infringed rights on 

which Appellant relied, namely: 
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(a) the right to religious freedom and observance as contained in 

section 15(1) and section 31(1)(a) of the Constitution of the 

Republic of South Africa Act 108 of 1996 ("the Constitution"); 

 

(b) the right to dignity as contained in section 10 of the Constitution; 

 

(c) the right to equality, namely that the State may not unfairly 

discriminate directly or indirectly against anyone on one or more 

grounds, including inter alia, religion, conscience, belief and 

culture as contained in section 9(3) of the Constitution; 

 

(d) and on which Appellant also now relies, the right to freedom and 

security of the person in that everyone has the right to bodily and 

psychological integrity, which includes the right to security in and 

control over their body as contained in section 12(2)(b) of the 

Constitution (read with the right to privacy as contained in section 

14 of the Constitution); 

 

(e) the right to choose one's profession as contained in section 22 of 

the Constitution; 
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but to consider the nature, scope and extent of Appellant's fundamental 

rights 'in an open and democractic society based on human dignity, 

equality and freedom.'  This we respectfully contend the SCA failed to do 

at all.  At no stage did the SCA even refer to the content or scope of 

Appellant's right to religious freedom and observance as contained in 

section 15(1) or section 31(1)(a) of the Bill of Rights, nor did it refer to 

the scope and extent of the other fundamental rights referred to above.  

 

We submit that the SCA accordingly never interpreted the fundamental 

rights to which Appellant lay claim at all.  It could thus not give them a 

broad rather than a narrow interpretation, as required by Makwanyane 

(supra) (at [100]).  

 

19.3 We accordingly contend that the SCA failed to carry out and apply its 

constitutional duty at all.   

 

19.4 We also respectfully submit that the SCA failed to act in accordance with 

section 39 of the Constitution as it failed to interpret the Bill of Rights by 

failing to promote the values that underline an open and democratic 

society based on human dignity, equality and freedom. 
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19.5 We submit that the SCA further erred and/or misdirected itself and/or at 

the minimum, misconstrued the nature of its constitutional adjudicatory 

function when considering whether limitations on Appellant's fundamental 

rights were justified, by failing even to consider and analyse 

circumstances under which Appellant's fundamental rights could be 

limited in terms of section 36.   

 

Chaskalson P held in Makwanyane (supra): 

 

"The limitation of Constitutional rights for a purpose that is reasonable and necessary in 

a democratic society involves the weighing up of competing values, and ultimately an 

assessment based on proportionality.  This is implicit in the provisions of section 33(1).  

The fact that different rights have different implications for democracy and, in the case of 

our Constitution, for 'an open and democratic society based on freedom and equality', 

means that there is no absolute standard which can be laid down for determining 

reasonableness and necessity.  Principles can be established, but the application of those 

principles to particular circumstances can only be done on a case by case basis.  This is 

inherent in the requirement of proportionality, which calls for the balancing of different 

interests.  In the balancing process the relevant considerations will include the nature of 

the right that is limited and its importance to an open and democratic society based on 

freedom and equality;  the purpose for which the right is limited and the importance of 

that purpose to such a society;  the extent of the limitation, its efficacy and, particularly 
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where the limitation has to be necessary, whether the desired ends could reasonably be 

achieved through other means less damaging to the right in question.  In the process 

regard must be had to the provisions of section 33(1) and the underlying values of the 

Constitution ... " [104] 

 

This, we submit, the SCA abjectly failed to do at all.   

 

19.6 It may even be that the SCA was in breach of section 12(1)(b) of the 

Supreme Court Act 59 of 1959 by failing to satisfy the necessary quorum 

for the adjudication of a constitutional challenge.   

 

20. The substance of the Constitutional issues in which the SCA erred (the 

substance) 

 

Other constitutional issues also arise from the SCA judgment and encompass the 

substance of the constitutional principles in which the SCA erred and/or 

misdirected itself.  

 

20.1 We submit that the SCA erred by not finding that Appellant's right to 

religious freedom and observance as contained in section 15(1) and 

31(1)(a) of the Constitution entitled him as an adult practising Rastafari to 

use cannabis in private for bona fide religious observance  
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alternatively 

 

by not finding that it was un-justifiable limitation of Appellant's 

fundamental right to religious freedom and observance 

 

* to prevent a religious practice in private 

 

* by an adult adherent of a religion 

 

* of a practice which is relatively harmless 

 

* and which practice does not cause harm to other persons or society 

in general. 

 

20.2 We submit that the SCA further erred by not finding that Appellant's 

rights as set out in paragraph 19.2 above entitles him as an adult 

practising Rastafari to use cannabis in private for bona fide religious 

observance.  

 

alternatively 

 



 18

by not finding that it was an unjustifiable limitation of Appellant's rights  

* to criminalise conduct which  

 

* does not cause harm  

 

* to other persons or society in general 

 

* that rises above a minimum threshold  

 

* warranting the imposition of a criminal sanction. 

 

 

Appelant's religious observance is criminalized by virtue of the following: 

 

(a) Section 4(b) of the Drugs Act classifies cannabis in Part III of 

Schedule 2 as an "undesirable dependance producing substance."   

 

(b) In terms of Section 4(b), 13(d) and 17(d) of the Drugs Act, the 

possession and use of such a substance is a criminal offence 

punishable by a fine that the court may deem fit to impose or by 

imprisonment for a period not exceeding 15 years, or both. 
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(c) Cannabis is also listed in the Medicines Act.  In terms of Sections 

22A(10), 29(k) and 30(1) possession or use of a Schedule 8 

substance is a criminal offence punishable by a fine not exceeding 

R40 000,00 or a term of imprisonment not exceeding 10 years, or 

both. 

 

20.3 We submit that the SCA further erred by not finding that it was an 

unjustifiable limitation of Appellant's fundamental rights to religious 

freedom and observance and his other fundamental rights set out in 

paragraph 19.2 above, to retain cannabis in section 4(b) of the Drugs Act 

and Part III of schedule 2 and in section 22(A)(10) of the Medicines Act 

and Schedule 8 therein on the basis that such retention: 

 

(a) Creates overbroad legislation which unnecessarily and 

unjustifiably overshoots the purported objectives of the legislation.  

In casu, the constitutional overbreadth of the legislation is found in 

the fact that Parliament has not drawn a meaningful and operative 

distinction between conduct relating to personal and private 

consumption of cannabis during religious practice and observance 

by bona fide adult Rastafari (and acts which facilitate personal 
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consumption) and conduct which forms part and parcel of the 

illicit black market trade;  and 

 

(b) Did not advance the purpose of the relevant legislation, by 

criminalising a relatively benign substance such as cannabis, used 

by Rastafari for religious practice and observance, when compared 

to the misery and death caused by licit drugs such as alcohol and 

nicotine; and 

 

(c) That the purpose of the legislation could still be achieved without 

prohibiting the use of cannabis by bona fide adult Rastafari during 

religious practice and observance in private.   

 

20.4 We submit that the SCA further misdirected itself by failing to appreciate 

that the Constitution required it to declare legislation invalid in the event 

that such legislation be inconsistent with the Constitution.   

 

20.4.1 In this regard, the SCA considered and contended that it was being 

called upon to legislate, a power which it did not have [Judgment 

p 438: 10-439: 18). 
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20.4.2 The SCA however was called upon in terms of the amendment to 

the Notice of Motion to grant an order declaring the impugned 

sections of the Drugs Act and Medicines Act to be inconsistent 

with the Constitution and accordingly invalid, alternatively that the 

impugned sections be inconsistent with the Constitution to the 

extent that they failed to provide an exemption applicable to the 

use, possession (and transportation) of cannabis by a Rastafari for 

a bona fide religious purpose, and accordingly invalid (Judgment 

p432: 2-21)). 

 

20.4.3 In either case, the amended order sought a suspension of the 

aforesaid declaration of invalidity for a period of 12 months from 

the date of confirmation of the order by the Constitutional Court to 

enable Parliament to create an exception in the impugned 

legislation enabling the consumption, possession and 

transportation of cannabis by a Rastafari for a bona fide religious 

purpose. 

 

20.4.4 Since the 1996 Constitution, a competant court has the power, in 

appropiate circumstances, to read in the appropriate relief. 
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National Coalition for Gay & Lesbian Equality & Others v 

Minister of Home Affairs & Others 2000 (2) SA 1 (CC) at para 

[75]; 

 

S v Manamela (Director-General of Justice Intervening) 2000 

(3) SA 1 (CC) (supra) at paras [52-57]. 

 

Dawood, Shalabi and Thomas v Minister of Home Affairs 2000 

(3) SA 936 (CC) at para[62-65] and footnote 79. 

 

20.4.5 We believe however that in the event that Appellant is successful 

with his appeal, that this is not an appropriate case for the above 

Honourable Court to read in the relevant relief that Appellant seeks 

as there are a range of legislative choices (as discussed below) that 

the Legislature can adopt to cure the unconstitutionality of the 

impugned Acts. In such an eventuality, it may be preferable for the 

above Honourable Court to permit Parliament to create the actual 

exemption (after liasing with the necessary parties involved) 

during the period of subspension of the impugned statutes.  
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20.5 We respectfully submit that the SCA further misdirected itself by 

trivialising Appellant's religious beliefs and/or religion by finding that he 

would be using cannabis for recreational purpose outside the scope of his 

religious practices.  (Record:  p. 442: 14 – 423: 1) 

 

NON-CONSTITUTIONAL ISSUES 

 

Misdirections of the SCA having a Constitutional Impact 

 

21. We submit that what follows are examples of other misdirections by the SCA, not 

of a constitutional nature, but which had a constitutional impact on its findings. 

 

22 By finding (judgment p441: 10-11) that "...there are other socially harmful 

consequences so notorious, that we need not dwell on them", and that the SCA 

"shudders at the thought of the consequences of lifting the ban to Rastafarians 

themselves and, more importantly, to society generally" (judgment p441:4-5). 

 

22.1 As the purported harm arising from the use of cannabis was perceived by 

the SCA to be medical and social consequences of the use of cannabis 

(judment p 440: 12-14) and and that "cannabis is often the stepping stone 

to the use, and eventually to the abuse and dependence on other more 
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harmful drugs" (judgment p 441: 4-14) (our emphasis) we submit that 

the belief of 'other socially harmful and notorious consequences that need 

not even be articulated' could not be as a result of any evidence placed 

before the SCA as it would have been referred to by the SCA, but due to 

some other pre-existing belief held by the members of the court about the 

purported harm caused by cannabis.  

 

22.2 We submit that this 'unarticulated premise' may be a consequence of 

ingrained and unspoken views pre-dating the advent of constitutional 

democracy in South Africa possibly arising from the fact that cannabis 

was used for centuries by the indigenous people of South Africa and the 

unspoken belief that its use could lead to the unravelling of the moral 

(civilized) fabric of South Africa. (At one stage in pre-democratic South 

Africa, there was even a belief that the introduction of television would 

lead to the breakdown of the moral fabric of South African society.) 

 

Thus, when piloting the 1971 Drugs Act through Parliament, the Minister 

of Social Welfare and Pensions Dr C P Mulder said: 

 

"When…our very national existence is endangered by an evil which is often as elusive as 

the wind…we are justified in taking measures which are commensurate with those 

available to us when the security of the State is at risk. If we fail to do so when it is 
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necessary we might very well before long be fighting for our very existence." (N 

Boister "Decriminalising Dagga in the New South Africa: Rekindling 

the debate" Vol 8 (1995) SACJ 21 at p30). 

 

Similarly, the Minister of Health and Welfare Dr C D Van der Merwe 

stated when opening a conference on dagga in 1983: 

 

"It is every country's duty to protect its peoples against the values which threaten their 

existence…It has been said with justification, that dagga is the assassin of the Western 

civilization." (Boister supra at 31) 

 

This belief of the purported consequences of cannabis use was widespread 

in the South African government of the time. 

 

23. In making findings on the purported harm caused by cannabis, the SCA 

appears to have relied solely on the wholly inadequate and incomplete 

evidence of Dr Zabow. and ignored in toto the evidence of Dr F Ames, 

Emeritus Associate Professor of Neurology at University of Cape Town, 

currently employed at Valkenberg Hospital, who has since 1958 

conducted research into cannabis (Record: p: 365: 14). 

 

23.1 Prof Ames stated, inter alia, that 
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(a) she disagreed with the opinions and conclussions of Prof Zabow 

(Record p365:10-14); 

 

(b) cannabis has been used for centuries to induce happiness, relieve 

suffering and promote spirituality.(Record p154:4-6); 

 

(c) the use of cannabis is dose related, the same as alcohol (Record 

p158: 1-3) 

 

(d) cannabis use does not cause violence and in fact reduces violence 

(Record p156: 25-29);   

 

(e) the use of cannabis causes crime in not supported by existing 

clinical and scientific data compressions (Record 366: 16-19); 

 

(f) studies in communities where the use of cannabis is endemic have 

not shown any convincing evidence that it causes intellectual 

decline.  (Record:p 155: 30-156:1); 
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(g) cannabis does not lead to cognitive impairment and that her view is 

supported by other writers.(Record p366: 12-13); 

(h) cannabis is reputed to be used in a wide variety of traditional 

medicines in South Africa and has medicinal qualities  (Record 

p156: 6-22); 

 

23.2 The SCA preferred to rely on Dr Zabow's evidence, especially his 

assertion "that use of cannabis within certain cultural/cult groups (such as 

Rastafarians) has resulted in behavioural problems being referred to this 

hospital" (Record p 440: 12-14), without even considering that persons 

who had never used a drug of any description, be it cannabis or alcohol, 

are regularly admitted to institutions, or whether these referrals were the 

result of pre-existing disorders unassociated with cannabis use.  

 

23.3 Doctor Zabow also made inter alia the following statements: 

 

(a) He queried the use of cannabis in modern medicines.  (Record: p. 

149: 5-9); 

 

(b) The notion that cannabis is harmless has only a minimum of 

scientific support.  (Record: p. 149: 10-12); 
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(c) "This is not to say that one joint of dagga, or even a few joints, will 

definitely cause significant harm - the chances are that it will not.  

The effects of cannabis are cumulative and dose related ... ".  

(Record:  p. 149:20-23) (Our emphasis); 

 

(d) "Present clinical experience suggests that cannabis does not 

produce physical dependence or an abstinence syndrome ..." 

(Record:p.150:24-25);  

 

(e) "...tolerance does not usually develop. Moderate to strong 

psychological dependence may develop ... ".  (Record:  p.151:1-

2); 

 

(f) "Whether dagga can cause unpredictable violence is not certain, 

but particularly in association with alcohol and other drugs there 

is an increased risk".  (Record p151: 15-17); 

 

(g) Then Prof Zabow went on to state in an apparent contradiction that 

"Dagga probably merely facilitates violence.  Prolonged heavy use 
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may result in a delirious state, which may lead to a violent act.".  

(Record:p151: 17-19); 

 

(h) Dr Zabow supports the gateway theory of progression to other 

drugs from the use of cannabis on the basis of the association with 

other groups involved in more dangerous drugs, rather than as an 

inherent effect of cannabis (Record p151:23-30); 

 

(i) The statement as quoted by the SCA that "the harm to society from 

the use of cannabis lies in the economic consequences of the 

impairment of an individual's social functioning and his enhanced 

proneness to  asocial and anti-social behaviour."  (Record:  p. 

441 7-9). 

 

23.4 Both Professor Ames and Dr Zabow agree that cannabis may be harmful 

to the maturation process of young persons (adolescents).(Record p156: 

1-4: p152: 28-31) 

 

23.5 We respectfully submit that had the SCA taken Professor Ames' evidence 

into account, either adequately or at all, its findings, when based on facts, 
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and not apparently pre-conceived emotion or unspoken premises, could 

have been different.   

 

24. By relying (Record:  p. 441:  10-14) on the case of S v Bhulwana;  S v 

Gwadiso 1996 (1) SA 388 (CC) at 396 B-C, for the proposition that "the 

prevention of drug abuse is plainly a legitimate governmental aim and an 

effective prohibition thereof a pressing social purpose." 

 

While the proposition as stated is commendable, the original quotation had a 

different emphasis.   

 

"There can be little doubt that the effective prohibition of the abuse of illegal 

drugs, particularly those which resulted in severe damage to the user, is a 

pressing social purpose.  There is also little doubt that it is important for the 

government to take active steps to suppress trafficking in illicit drugs." 

 

24.1 From Gwadiso (supra), we submit: 

 

(a) that the above Honourable Court regards possession of illicit drugs 

as less serious than trafficking;  and 
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(b) that it considers the abuse of drugs causing severe damage to the 

user, as more reprehensible than the use of other, more benign 

substances.   

24.2 We submit at this stage that the question is not whether cannabis 

causes harm, but whether it causes harm to other persons or society 

that rises above a minimum threshold to warrant its prohibition and 

the overriding of constitutionally protected rights of Appellant and 

other adult practising Rastafari to use cannabis in private for bona 

fide religious worship and observance.  We will deal with this question 

at the appropriate stage.   

 

25 By relying (Record p:.41:113-17) on the case of Administrator, Cape v Raats 

Röntgen & Vermeulen (Pty) Ltd 1992 (1) SA 245 (A) at 254 B for the 

proposition that a ban on the use and possession of cannabis in the Drugs Act and 

the Medicines Act was imposed to protect society as a whole.  This case deals 

with the registering and control of medicines, for the purpose of treating citizenry 

at large and protecting them from the ever increasing number of complex 

pharmaceutical medicines.   

We agree that this is a laudable and necessary purpose but respectfully submit 

that this case should not be relied upon as a basis to proscribe the use of cannabis, 
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a relatively benign substance, used by adult Rastafari in private for bona fide 

during religious observance and worship. 

 

26. By finding that the decriminalisation of the possession and use of cannabis by 

Rastafari would lead to an influx of neophytes (Record:  p. 440:  15-17) 

 

26.1 We submit that there is no evidence to ground such a finding by the SCA, 

and respectfully point out that such a finding does not follow.  For 

instance, notwithstanding the purported polygamous nature of Muslim 

marriages there does not appear to have been a noticeable influx of 

neophytes into Islam as a result. 

 

26.2 While the prevention of drug abuse is a worthy and pressing governmental 

objectve, cannabis is already used in South Africa by a wide range of 

persons in contravention of the law proscribing its use or possession 

without any significant harm to themselves or to society. In fact, if we 

assume that the usuage of cannabis in South Africa is similar 

percentagewise to that in other democratic societies, then we believe that 

at present millions of South Africans use cannabis regularly without any 

significant harm being caused to themselves, other persons or society in 

general.  
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26.3 For example, by 1996, 68.8 million people, 32% if the US population over 

12 years old, had tried cannabis or hashish (the concentrated resin from 

cannabis) at least once in their lifetime, but only 5% were current users- 

about 3.5 million persons ('IOM Report: Record Rule 30 Documents p: 

70). Compare these figures to those contained in the "White Paper" titled 

'Non-Medical Marijuana: Rite of Passage or Russian Roulette?" by 

Kleber and Rosenthal obtained by the Fifth Respondent (the 

"Respondent") from a group styled "Doctors for Life" and filed with the 

Rule 30 documents where the respective figure is 70 million Americans by 

1997, of which 19 million Americans used cannabis that year and of 

which 6.4 million did so frequently (Record: Rule 30 p 367). The 

equivalent figures for Canada are 4 to 5 million persons who have used 

cannabis (R v David Malmo-Levine;R v Victor Eugene Caine  2000 

BCCA 335 at [17]), and approximately 4 million users in Germany (Bverf 

GE 90, 145 -the German Constitutional Court "Hashish Case" of 1994). 

 

26.4 Accordingly, we do not believe that a limited exemption permitting a 

small number of adult Rastafari to use cannabis in private would make 

any difference to the number of persons presently using cannabis in South 

Africa or lead to any significant harm to society as contended by the SCA. 
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27 By finding that a partial lifting of the proscription on the use of cannabis by one 

section of the community could not leave society unaffected and unprotected.  

(Record:  p. 441:  18-p. 442: 1) 

 

27.1 We submit that there is no evidence to ground such a finding by the SCA 

and respectfully wish to point out that the Medicines Act makes provision 

for the medical use by certain persons, of cannabis, without there being 

any effect (or anticipation thereof) at all on society, or leaving society 

unprotected.   

 

27.2 As submitted above in paragraph 26, cannabis is already used widely in 

South Africa and internationally (and has been so used for thousands of 

years), despite its criminalization without any significant harm being 

caused to the fabric of society. In fact, we submit that the purported 

harmful effects of cannabis on South African society and elsewhere have 

been drawn in general from a worst case scenario, namely from the 

relatively small number of persons (when compared to the large number of 

persons who use cannabis, but do not advertise themselves) who because 

of problems such as arrest, dependence on harmful drugs such as cocaine, 

crack, welconol etc and/or alcohol, overdoses and criminal activity such as 
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trafficking, have been convicted for the use or possession of cannabis, and 

not from the overwhelming number of users with more benign patterns of 

use who remain out of sight and who have never fallen foul of the laws 

prohibiting the use or possession of cannabis. 

 

27.3 Similarly, we submit that the perception of judicial officers of the effects 

of alcohol would be significantly different if most of the information about 

alcohol and its effects came from patients in alcohol treatment 

programmes or addicted prisoners forced to abstain. 

 

27.4 We respectfully point out in any event, that this Christian-centric belief of 

the danger of cannabis to society is not only exaggerated but based on 

double standards and arbitrariness in permitting the use of far more 

dangerous licit drugs such as alcohol and nicotene with minimal 

regulation whilst proscribing the use and possession of cannabisi by a 

small group of adult Rastafari for use in private for bona fide religious 

practice and observance. 

 

27.5 According to Kleber, legal drugs such as alcohol and nicotene kill about 

400 000 and 100 000 persons respectively in the United States of America 

every year, whilst there are no reported deaths due to cannabis overdoses. 
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(Record Rule 30: p 393). We will deal with these submissions in greater 

detail at the appropriate stage. 

 

28. By finding that the police would find it impossible to police an order allowing 

adult Rastafari (or those persons claiming to be Rastafari) to use cannabis for 

religious purposes.  (Record:  442:  4-1) 

 

28.1 The exemption sought to the impugned Acts entails the use of cannabis by 

adult Rastafari in private.  We submit that the constitutional right of 

adult Rastafari to use (and possess) cannabis for bona fide religious 

observance in private would not impose any additional burden on the 

police or the courts. 

 

28.2 As suggested by Warren Freedman ("The regulation of conduct by the 

Criminal Law and the Constitutional protection of religious practices 

Vol 116(1999) SALJ 477 at 483) this is because of the two-stage approach 

to constitutional litigation.  At the first stage, the 'accused' would have to 

prove his fundamental right(s) and that such right(s) have been infringed, 

not for the police or the state to disprove them. 
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28.3 Accordingly, we submit, it would be for the accused to prove that he was 

an adult Rastafari and that the use (or possession) of cannabis was for 

bona fide religious observance in private, and not for some other purpose, 

such as trafficking. 

 

28.4 The courts already prefer to restrict the scope of the right to religious 

freedom and observance at the first stage of the enquiry rather than 

proceeding to the limitations enquiry. (Johan de Waal 'The Bill of Rights 

Handbook' 3ed 2000 at p266-267). For example in Christian Education 

SA v Minister of Education of the Government of the RSA 1999 (9) 

BCLR 951 (SE) (at 957-9) the court found at the first stage of the enquiry 

that the Appellant had failed to show that they had a sincere belief on 

religious grounds. 

 

28.5 While we believe that genuine freedom of religious disputes should rather 

be settled at the second stage of the enquiry (the limitation stage), we 

believe that the suggested approach is not only reasonable, justifiable (and 

necessary) 'in an open and democratic society based on human dignity, 

equality and freedom', in casu as it would enable adult Rastafari to 

practice their religion in private with the least impediments possible, but 

also a rational and commonsense approch and in keeping with established 
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legal practice. In any event it is for persons who claim a special exemption 

in law to prove their entitlement thereto. 

 

In any event, it was held in S v Manamela (supra) that the reverse onus 

with regard to s37 of the General Law Amendment Act 62 of 1955 was 

not unconstitutional and by analogy, with regard to the special exemption 

sought, adult Rastafari (or those claiming to be such) could therefore not 

be able to claim a 'right to silence' in such circumstances – and nor we 

submit, would they wish to. 

 

28.6 I respectfully submit that all adult bona fide Rastafari would gladly accept 

this possible limitation on their fundamental rights to silence as a small 

price to pay for their religious beliefs.  It would also cure the difficulty as 

seen by the SCA, of the possible influx of neophytes. 

 

28.7 The above approach could be supplemented, should the Legislature so 

wish, and after consultation with the relevant parties involved, by the 

regulation of an administrative permit scheme created by amendments to 

the impugned Acts.  (See section 22A(9) of the Medicines Acts as 

amended by the Medicines and Related Substances Control Amendment 

Act 90 of 1997)  Thus when confronted by the police or the courts, the 
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only question would be whether the accused person did or did not have a 

permit for his religious use or possession. Questions of religious 

conviction would therefor not enter into the enquiry. 

 

In addition to whichever of the two approaches were adopted by the 

authorities (or a combination of both or others), the relevant amendments 

to the impugned Acts could also limit the quantity of cannabis any adult 

Rastafari would be able to have in his possession at any one time.  As will 

be shown at the appropriate stage, this is already the position in the 

Netherlands where individuals are restricted to a certain quantity of 

cannabis. 

 

29. By finding that the constitutional issue was not properly before it.  The 

constitutionality of the proscription of cannabis in terms of the impugned 

sections of the Drugs and Medicine Acts was a factor which the Law 

Society had to consider, and was therefore a constitutional issue before the 

Supreme Court of Appeal. 

 

NATURE AND SCOPE OF FUNDAMENTAL RIGHTS IN GENERAL: 
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30.        30.1 In Makwanyane (supra), the above Honourable Court, in dealing with the 

approach to be adopted in the interpretation of the Bill of Rights gave its 

approval to the approach of the court in S v Zuma & Others 1995 (2) SA 

642 (CC).  

 

"...which whilst paying due regard to the language that has been used, is 'generous' and 

'purposive' and gives expression to the underlying values of the constitution."  [9] (Our 

emphasis) 

 

 The court in Zuma (supra) then went on to approve the statement of 

Dickson CJC in R v Big M Drug Mart Limited (1985) 18 DRL (4th) 

321: 

 

"...The interpretation should be a generous rather than a legalistic one, aimed at fulfilling 

the purpose of a guarantee and the securing for individuals the full benefit of the 

Charter's protection."  [15] 

 

30.2 This generous approach compels the court to give a fundamental right (at 

the first stage of the enquiry) a broad interpretation, and requires the 

person relying on the infringement to justify the infringement at the 

limitation stage.   
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30.3 This purposive interpretation allows the court to interpret the constitution 

as retaining: 

 

"...from the past only what is defensible and represent a radical and decisive break from 

that part of the past which is unacceptable.  It constitutes a decisive break from a culture 

of Apartheid and racism to a constitutionally protected culture of openess and democracy 

and universal human rights for South African of all ages, classes and colour ... " 

 

Shabalala and others v Attorney General of Transvaal and another 

1996 (1)SA 725 (CC) at[26]. 

See also:  National Coalition for Gay and Lesbian Equality v Minister 

of Justice 1999 (1) SA 6 (CC) at [60]. 

 

We have already submitted that the prohibition against the use and 

possession of cannabis reflects the view of governmental morality of a 

pre-democratic South Africa. 

 

30.4 A court will interpret the Constitution as a whole and will try not to 

interpret any right or section in isolation.  Thus, in Makwanyane (supra), 

the court treated the right to life, the right to equality and the right to 



 42

dignity collectively in interpreting whether the death penalty was 

unconstitutional [at 10].  See also Dawood (supra) at [35] (but a contrary 

approach appears to have been adopted in Soobramoney v Minister of 

Health (Kwa-Zulu Natal) 1998 (1) SA 765 (CC) [15-17]).   

 

We submit that the right to religious freedom and observance cannot be 

viewed in isolation and must be viewed together with the right to dignity, 

the right not to be discriminated against (equality) and the right to 

personal autonomy (section 12(2)(b)), including the right to privacy. 

 

30.5 A court must always when evaluating the nature and scope of the 

fundamental rights be guided by the underlying core values of our 

Constitution, even during the limitation stage. These core values are 

reflected in the following sections: 

 

30.5.1 Section 1(a) of the Founding Provisions to the Constitution which 

determines that South Africa is founded on the values of "human 

dignity, the achievement of equality and the advancement of 

human rights and freedoms".   
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30.5.2 Section 2 of the Founding Provisions dealing with the supremecy 

of the constitution.  

 

30.5.3 Section 7(1) and (2) which determines that the "Bill of Rights is a 

cornerstone of democracy in South Africa and enshrines the rights 

of all people in South Africa and affirms democratic values of 

human dignity, equality and freedom" and demands "that the State 

must respect, protect, promote and fulfil the rights in the Bill of 

Rights."   

 

30.5.4 Section 39 of the Bill of Rights which determines inter alia, that 

when interpreting the Bill of Rights, the court "must promote the 

values that undelie an open and democratic society based on 

human dignity, equality and freedom."   

 

30.5.5 Section 36 only allows rights in the Bill of Rights to be limited in 

terms of laws of general application "to the extent that the 

limitation is reasonable and justifiable an open and democratic 

society, based on human dignity, equality and freedom...". 
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30.6 Thus the underlying values of our new constitutional order is the 

promotion of fundamental rights to their fullest extent and their limitation 

to the least extent necessary, taking into account the Constitution's 

underlying core values. 

 

 

FREEDOM OF RELIGION: 

 

The Constitutional provisions: 

 

31. Section 15(1) provides that "everyone has the right to freedom of conscience, 

religion, thought, belief and opinion." 

 

32. S31(1)(a) guarantees that "persons belonging to a cultural, religious or linquistic 

community may not be denied the right, with other members of the community 

enjoy their culture, practice their religion ... ". 

 

 

The content of the right 
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33 In R v Big M Drug Mart Ltd (supra) the heading Canadian case on the right to 

freedom of religion, Dickson CJC stated (at 97-98): 

 

"Freedom of religion 

A truly free society, is one which can accommodate a wide variety of beliefs, diversity of tastes 

and pursuits, customs and codes of conduct.  A free society is one which aims at equality with 

respect to the enjoyment of fundamental freedoms and I say this without any reliance upon s.15 of 

the Charter.  Freedom must surely be founded in respect for the inherent dignity and the inviolable 

rights of the human person.  The essence of the concept of freedom of religion is the right to 

entertain such religious beliefs as a person chooses, the right to declare religious beliefs 

openly and without fear of hindrance or reprisal, and the right to manifest religious belief 

by worship and practice or by teaching and dissemination.  But the concept means more 

than that.   

 

Freedom can primarily be characterised by the absence of coercion or constraint.  If a person is 

compelled by the state or the will of another to a course of action or inaction which he would not 

otherwise have chosen, he is not acting of his own violition and he cannot be said to be truly free.  

One of the major purposes of the Charter is to protect, within reason, from compulsion or 

restraint.  Coercion incudes not only such blatant forms of compulsion as direct commands to act 

or refrain from acting on pain of sanction, coercion includes indirect forms of control which 

determine or limit alternative courses of conduct available to others.  Freedom in a broad sense 

embraces both the absence of coercion and constraint, and the right to manifest beliefs and 

practices. Freedom means that, subject to such limitations as are necessary to protect public safety, 
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order, health, or morals or the fundamental rights and freedoms of others, no one is to be forced to 

act in a way contrary to his beliefs or his conscience.  

What may appear good and true to a majoritan religious group, or to the state acting at 

their behest, may not, for religious reasons, be imposed upon citizens who take a contrary 

view.  The Charter safeguards religious minorities from the threat of "the tyranny of the 

majority". 

 

34. In S v Lawrence; S v Negal; S v Solberg 1997 (4) SA 1176 CC, the leading case 

in South Africa on freedom of religion, Chaskalson P (with Langa DP, 

Ackermann J and Kriegler J concurring) cited with approval the essence of the 

concept of freedom of religion as stated by Dickson CJC in R v Big M Drug 

Mart Ltd (supra)and held that he couldn't "offer a better definition than this of 

the main attributes of freedom of religion".[92]   

 

35. Therefore, the right to freedom of religion includes in addition to the right to 

entertain and the right to declare a religious belief, the right to manifest religious 

belief by worship and practice  and is entrenched specifically in section 31(1)(a) 

of our Constitution.   

 

36. In expanding on Chaskalson's P interpretation of the right to religious freedom as 

the "absence of religious coercion", O'Regan J (with whom Goldstone J and 
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Madala J concurred) included the requirement of fairness and equity in religious 

observance [121-123],  

 

37. O'Regan J further went on to state that: 

 

"Indeed, at times giving full protection to freedom of religion will require specific provisions to 

protect the adherents of particular religions, as has been recognised in both Canada and the United 

States of America." (Our emphasis) [122 and footnote 90] 

 

38. To O'Regan J, the necessity of an evenhanded approach and the requirement of 

equity result in " a rejection of our history, in which Christianity was given favoured status by 

Government in many areas of life regardless of the wide range of religions observed in our 

society." [123] 

 

39. Sachs J (with whom Mokgoro J concurred) in a separate dissenting judgment, 

endorsed and expanded on O'Regan's views and found that the State should 

accommodate different beliefs and not take sides in religious observance of any 

faith and be mindful of the Christian-centric approach applied in the past [152].  

He believed that the freedom of religion encompassed the following principles 

and values:   
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"South Africa is an open and democratic society with a non-sectarian State that guarantees 

freedom of worship; is respectful of and accommodatory towards, rather than hostile to or walled-

off from, religions; acknowledges the multi-faith and multi-belief nature of the country; does not 

favour one religious creed or doctrinal truth above another; accepts the intensely personal nature 

of individual conscience and affirms the intrinsically voluntary and non-coerced character of 

belief;  respects the rights of non-believers;  and does not impose orthodoxies of thought or 

require conformity of conduct in terms of any particular world-view.  The constitution, then, is 

very much about the acknowledgment by the State of different belief systems and the 

accommodation within a non- hierachiel framework and of equality and non-discrimination.  It 

follows that the State does not take sides on questions of religion. It does not impose belief, grant 

privileges to or impose disadvantages on adherents of any particular belief, require conformity in 

matters simply of belief, involve itself in purely religious controversies, or marginalise people 

who have different beliefs."  [148] 

 

40. We submit that freedom of religion is embedded in a rejection of claims to a 

monopoly of truth (SeeY Dinstein"Freedom of Religion and the Protection of 

Religious Minorities" in "The Protection of Minorities and Humann Rights" by 

Dinstein and Tabory at 146) 

 

41. On the one side, Chaskalson P emphasised the liberty aspect of the right of 

religious freedom which entails a freedom of choice or a space to operate without 

government interference while O'Regan J and Sachs J saw the right of religious 

freedom as including in addition, an equality aspect which requires freedom from 
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governmental practices which either favour one religion over another and/or 

religion in general over non-religion.  (See Warren Freedman 'The Right to 

Religious Liberty and Equality...' Vol 11(2000) Stellenbosch Law Review 99 at 

100).   

 

42. International Human rights law accepts that the right to religious freedom 

incorporates the right to manifest one's belief by worship and practice in 

community with others and in public and private. See for instance: 

 

(a) Article 18 of a 1948 Universal Declaration of Human Rights; 

 

(b) Article 18(1)(b) of the 1966 International Covenant of Civil and Political 

Rights ("the CP Covenant"); 

 

(c) Article 9(1)(b) of the 1950 European Convention for the Protection of 

Human Rights and Fundamental Freedoms;  

 

(d) Article 12 of the 1969 American Convention on Human Rights; 

 

(e) Principle V11 of the 1975 Final act of the Helsinky Conference on 

Security and Co-operation in Europe; 
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(f) Article 8 of the 1981 African Charter on Human and People's Rights; 

 

(g) Article 1 of the 1981 Declaration of Elimination of All Forms of 

Intollerance and of Discrimination Based on Religion or Belief; 

 

(h) Article 14 of the 1989 Convention on the Right of the Child. 

 

43. Under international law therefore, persons have the right to manifest their 

religious worship in practice and observance in community with others and in 

public or private. For so long as the use and possession of cannabis is proscribed 

in South Africa, the right that Appellant is seeking is therefore only a limited 

right, namely the right to observe his religious practise in private. 

 

44. The special importance of the right to religious freedom and observance 

internationally is accentuated by the fact that it is a non-derogable right even in 

time of emergency (including war) under Article 4(2) the CP Covenant, as well as 

under article 27(2) of the American Convention on Human Rights (Dinstein 

(supra) at 146.) 
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45. As mentioned, the Canadian Supreme Court in Big M Drug Mart (supra) held 

that the right to manifest one's belief by worship and practice or by teaching and 

dissemination was of the essence of a concept of freedom of religion.  It recently 

confirmed this principle in Ross v New Brunswick School District No.15 [1996] 

1 SCR 825.   

 

46. In Ratilal Panchand Gandhi v State of Bombay (1954) S.C.R. 1055 (as cited in 

Servaai 'Constitutional Law of India' 4th ed (Vol 2) 1993 at 1265) the Supreme 

Court of India held that religious practices or performance of acts in pursuance of 

religious beliefs are as much part of religion as faith or belief in particular 

doctrines, and cited with approval the observations of Davar J in Jamshedji v 

Soonabai (1909) 33 Bom.122 that  

 

"If this is the belief of the community - and it is proved undoubtedly to be the belief of the 

Zoroastrian community – a secular judge is bound to accept that belief – it is not for him to sit in 

judgment of that belief – he has no right to interfere with the conscience of a donor who makes a 

gift in favour of what he believes to be the advancement of his religion and for the welfare of his 

community or of mankind ... ". 

Appellant and the Rastafari Religion: 

 

47. The history and origins of the Rastafari religion are dealt with by Appellant in his 

founding affidavit (Record:  p. 13: 4 – p.14:13). 
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48. Cannabis is regarded by Rastafari as the 'holy herb' and reference to it is found in 

the Bible. It is the only plant with diverse utility purposes, such as spiritual, 

medicinal, cullinary, industrial and scientific purposes (Record p. 15: 1-4). 

 

49. Appellant, while doing his first year of study at the University of the Western 

Cape in 1988, and after theosophical and philosophical quest, began practising as 

a Rastafari, and in January 1989, adopted the vow of Nazarene and as a symbol of 

his conversion to the religion started to wear his hair in dreadlocks.(Record p16: 

8-13) 

 

50. Cannabis, the 'holy herb', is an integral part of the Rastafari religion and is used 

for spiritual, medicinal and culinary purposes and is regarded as the tree of life by 

adherents. It is used at religious ceremonies such as births, marriages and on 

religious days such as the crowning and birth of Haile Selassie and on celebratory 

days such as African Liberation Day on 25 May and the Ethiopian Christmas on 7 

January. The herb is not an object of worship but an instrument used in the 

exercise of worship, and the passing around of the chalice, through which the 

herb is smoked, can be likened to the performance of the Holy Communion 

(Record p15: 10-16:3) 
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51. Appellant uses also uses cannabis in private at his home as part of his religious 

worship in accordance with Rastafari religious practice. Cannabis is used to create 

unity and to assist Rastafari in re-establishing their eternal relationship with their 

creator.(Record p16:20- 17:8). 

 

52. The use of cannabis by adherents of his religion is not to create opportunity for 

the casual use of cannabis.  The Appellant is a vegetarian and does not smoke 

cigarettes or use alcohol, because those substances are proscribed by his religion.  

(Record: p.17: 7-8; p16: 13-16). 

 

53. Professor Yawney an associate Professor of Anthropology at York University in 

Ontario, Canada, is one of the foremost experts on Rastafari in the world, and has 

written extensively over the years on the cultural and religious practices of 

Rastafari.  (Record p. 460: 15 – 461:9;  p. 463 – 471: 15) 

 

54. According to Professor Yawney, the use of cannabis is a central and integral part 

of Rastafari spiritual practice. In the pre-publication copy of an article which 

Professor Yawney co-authored with Dr John Homiak which constitutes "The 

General Entry on Rastafari", for publication in the Encyclopedia of African and 

African American Religion, the authors state: 
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"The sacrament: 

For Rastafari, cannabis or holy herbs, commonly known in Jamaica as ganja, is a sacred God-

given plant to be used for the healing of the nation.  Its consumption is central to Rastafari 

spiritual practice.  However, using cannabis in more secular context – as tea, in tonics, in the bath, 

in food and medicine, should not be interpreted as any less sacred.   

 

In keeping with the practice of knowing Jah! Rastafari as God directly for oneself, the ingestion of 

herbs encourages inspiration and insight through the process of sudden illumination. Sociologists 

would call this a visionary state characterized by the experience of oneness or interconnectedness. 

Rastafari insist there is a duty incumbent upon them to praise the Creator in this way, and thus 

herbs is also known as incense.  The use of herbs then is the sacrament known as communion 

which accompanies reasoning.  Herbs may be consumed individually in a spliff or collectively in a 

waterpipe or chalice..."(Record:  p. 483:  34-50;  see also p. 488: 60 – 489: 1;  489: 

22 – 50) 

 

55. Rastafari are opposed to the use of herbs simply for entertainment or distraction.  

The use of herbs is a form of prayer in which one must engage consciously.  

(Record p 489: 47-53). 

 

56. An elaborate symbolism surrounds the use of herbs by Rastafari, especially when 

smoked in a chalice, which symbolism encompasses the very act of creation itself. 

(Record p 489: 30-37) 
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57. "Nyahbinghi Rastafari and other Rastafaris who consider themselves to be ital or purists use 

absolutely no other form of mind alterring substances, such as alcohol, prescription drugs, street 

drugs or tabacco. In fact orthodox Rastafari are absolutely opposed to such substances.  Rastafaris 

that I have worked with for over 25 years have used herbs for several decades, and this has not 

caused them to use forms of illegal drugs as they are commonly understood."(Record p490:2-

10) 

 

58. As seen from Professor Yawney's affidavit and annexures, the use of cannabis by 

Rastafari during religious practice and observance is a central tenet of their 

religion and part of their religious identity.  It is evident that to Rastafari, the 

ritualistic use of cannabis as a sacrament is vital to their religious worship and 

practice.   

 

Purpose or effect 

 

59. Under our law, like that of Canada but unlike that of the United States of 

America, a law offends the Constitution if either its purpose or its effect (impact) 

is to invade constitutional rights.  (Judgment of the CPD: Record – pp. 377: 8-

378: 5). 

 

60. In R v Big M Drug Mart (supra) the court held that "either an unconstitutional 

purpose or an unconstitutional effect can invalidate legislation".  (At 350, cited 
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in the Record p. 375: 18-20).  The court concluded that "the effects test will only 

be necessary to defeat legislation with a valid purpose; the effects can never be 

relied upon to save legislation with an invalid purpose." (at 352) 

 

This approach has been followed by South African courts. 

 

President of the Republic of South Africa and Another v Hugo 1997 (4) SA 1 

(CC) at [42]; 

 

Harksen v Lane NO 1998 (1) SA 300 (CC) at [43]; 

 

National Coalition for Gay and Lesbian Equality v Minister of Justice & 

Others (supra) at [19-27]. 

 

61. Under South African law, neutral legislation which is general in its scope may 

accordingly still violate fundamental rights including freedom of religion and its 

concommitant right to religious worship if its impact on all or some religious 

groups is to restrict them in exercise of those rights.  Thus a general prohibition of 

the possession and use of cannabis under a neutral law of general application 

violates the right of Appellant and other Rastafari to use cannabis in the 

performance of their religious worhsip. Similarly, a general prohibition of the use 
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and possession of alcohol would violate the right of Christians and Jews to use 

wine in their religiouis practises of holy communion and kiddish. 

 

62. Because laws of general application could affect fundamental rights, the 

American courts insisted at one stage on applying a balancing test whereby a 

restriction on religious worhsip would only be upheld if it was shown to serve a 

compelling state interest and if it did so by the least restrictive means possible.  

(A law burdening religious practice that is not neutral or not of general 

application must still undergo rigorous scrutiny and satisfy the above two 

requirements, namely, it must advance a compelling state interest of the 'highest 

order' and must be narrowly tailored in pursuit of those interests.) 

 

Sherbert v Verner 374 U.S. 398, 83 S.ct 1790 (1963) 

Wisconsin v Yoder 406 U.S. 205, 92 S.ct 1526 (1987) 

 

62.1. In Sherbert v Verner, a Seventh -day adventist had been fired by her 

employer because she refused to work on a Saturday, the Sabbath day for 

her religion.She was willing to work a five day week but was unable to 

find a job which did not require Saturday work. She filed a claim for 

compensation. A state law provided that an 'unemployed insured worker 

shall be eligable to receive benefits...only if the Commissioner finds that 
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.... he (sic) is able to work and is available for work.'  Sherbert had been 

denied unemployment benefits on the grounds that her refusal to work on 

Saturday amounted to a failure to accept suitable work. The question was 

whether this refusal violated her freedom of religion. The court found that 

it did and Brennan J's opinion for the majority was based in part on the 

undisputed fact that the Sevent-day adventist considered the religious 

injunction against Saturday work " a cardinal principal of her religious 

faith...". 

 

62.2 In People v Woody 61 Cal.2d 716 (1964), the Californian Supreme Court 

found the factor of religious burden decisive when holding 

unconstitutional the application of state criminal statutes to Native 

Americans using peyote in a bona fide religious ceremony.  The court 

found that the religious use of peyote had a long history among various 

Indian tribes and that the sacramental use of peyote was indeed the 

cornerstone of the Navaho appellant's religion; the court could find no 

sufficiently compelling reason for prohibiting a practise so central to the 

religion. The court was aware that peyote was a hallucinogenic substance 

the use of which was within the authorities powers to proscribe. In 

reaching this conclusion, the court relied upon the magnitude of the 

burden to distinguish Reynolds v United States 98 US (8 Otto) 145 1878. 
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"Polygamy, although a basic tenet in the theology of Mormonism, is not 

essential to the practice of the religion; peyote, on the other hand, is the 

sine qua non of defendant's faith." (725) The statute's application to the 

Navaho thus tore out "the theological heart of Peyotism." (722) 

 

62.3 In Wisconsin v Yoder (supra) the court's extensive examination of Amish 

life and culture was to ascertain the degree to which Amish religious 

beliefs and practices would be burdened by applying the state's 

compulsory education law to adolescent Amish children beyond the eighth 

grade. Wisconsin law required that children attend school until the age of 

16. Because of the religion's tenets, Appellants refused to send their 

children (14 and 15) to school after completing the eighth grade because 

they believed that not only would they be exposing themselves to possible 

censure of their church community, but it would also endanger their own 

salvation and that of their children. Burger CJ who delivered the opinion 

of the court held that law violated Appellant's claims to the free exercise 

of religion and based in part on the impact compulsory high school 

attendance could have on the continued survival of the Amish community 

(Congress had even recognized the self-sufficiency and productiveness of 

the Amish community and had authorized exemption of such groups as the 

Amish from the obligations to pay social security taxes.) 
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62.4 The above three cases illustrated the approach of the US courts at that 

stage to questions whether prohibitions seriously affected the survival of a 

religion or threatened the core values underlying the faiths. 

 

62.5 In Toledo v Nobel-Sysco,Inc 892 F.2d 1481(10th Cir.1989) cert.denied, 

495 U.S. 948 (1990), the court found that the refusal of Nobel-Sysco to 

accomodate Appellant's peyote use was unreasonable. Appellant was a 

member of the North American Church for which peyote was the central 

and most sacred practice of the religion. Its members considered peyote to 

be not only a healer, a teacher, and a way of communicating with God, but 

also a diety itself. Peyote would be used at peyote ceremonies called at the 

request of any member for healing purposes or for special occassions. The 

Court affirmed the finding of the court a quo that Appellant never used 

peyote outside religious ceremonies and that Nobel could have 

accomodated Appellant and ensured compliance with the regulation 

(concerning the operating of a motor vehicle while under influence of any 

substance that renders a person incapable of safely operating a motor 

vehicle- Toledo had been hired as a driver). 

 

The Peyote Case 
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63. The approach in Sherbert v Verner was followed in the USA until the majority 

decision in Employment Division, Department of Human Resources of 

Oregan v Smith 494 U.S. 872, 110 S.ct 1595, 108 L.ed. 2d 876 (1990) ("The 

Peyote Case").  The Supreme Court had to decide whether the Free Exercise 

Clause of the First Amendment permitted the State of Oregan to include the 

religious use of peyote within the reach of its general criminal prohibition against 

use of peyote and thus permit the State to deny unemployment benefits to persons 

dismissed from their jobs because of the use of peyote during religious 

observance. 

 

63.1 The majority opinion delivered by Scalia J (with whom Rehnquist CJ, 

White J, Stevens J and Kennedy J concurred) held that a law violated the 

guarantee of freedom religious observance only if that was its purpose.  

 

63.2 The minority delivered by O'Connor J (with whom Brennan J, Marshall J 

and Blackmum J concurred) followed the approach of Shebert v Verner 

(supra) and held that an enquiry had to be undertaken in two steps. Firstly, 

to ascertain whether a law of general application with a neutral purpose 

imposed a burden on the freedom of religious observance. If it did then the 

restriction imposed would only be upheld if the limitations served a 



 62

"compelling state interest" and did so by "means narrowly tailored to 

achieve that interest" (at 894 and 896). 

 

63.3 The minority judges although in agreement that the prohibition under 

consideration imposed a restriction, differed on the second leg of the 

enquiry. O'Connor J held that "although the question is close"  (905) the 

probition imposed on member of the Native American Church in the 

exercise of their freedom of religious observance was justified because it 

served a compelling state interest and was narrowly tailored to achieve 

that end.  Blackmum J, Brennan J and Marshall J on the other hand, held 

that the prohibition was not justified and was consequently 

unconstitutional (909-921). 

 

64. The approach of the minority in the United States Supreme Court is closer to 

South African law than that of the majority.  We submit that our approach 

coincides with that of the Canadian Supreme Court and also differs from that of 

the United States Supreme Court.  To the majority of the US Supreme Court, only 

the purpose of a 'neutral' law was important while to the minority, a law violates 

freedom of religious observance if that is its purpose or effect. The general 

proposition that a 'neutral' law violates the constitution only if that is its effect 

appears to accord with a general approach of the US Supreme Court. See 
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Washington v Davis (1976) 426 us 229; 48 L Ed 2d 597 where the Supreme 

Court in the application of the equal protection clause held that a law is not 

unconstitutional solely because it has a racially disproportionated impact  

 

65. A further difference between the approach of the US Supreme Court and our own 

is that there is no general limitation clause in the US constitution with the result 

that an American court will attempt to give the right in question a restrictive 

interpretation by 'definitional balancing' in which the scope of the rights are 

narrowed, (Hogg 'Constitutional Law of Canada, Loose Leaf Edition Vol 2 at p 

33-30) whilst in South Africa (and Canada) the right must be given a broad 

interpretation at the first stage of the enquiry. 

 

66. Both the majority and the minority in the Peyote Case recognized that the right to 

freedom of religious observance is not absolute. The essence of the difference lay 

in the manner in which the right was to be confined within reasonable limits. The 

majority did so by adopting a restrictive interpretation of the right itself. The 

minority gave full effect to the right but held that it was subject to any limitation 

which could be justified on the basis that it served a compelling state interest and 

was narrowly tailored to achieve such interest.The two-step approach by the 

minority of the US Supreme Court is closer to our approach which gives the 

fundamental rights an extensive interpretation at the first stage of the enquiry. It 
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does not mean that everyone has an unrestricted right to do whatever they please. 

Restrictions on religious observance are permissible only if they accord with the 

requirements of the general limitation provision in section 36 of our constitution. 

 

The Religious Freedom Restoration Act 

 

67. In the Peyote Case (supra) the American Supreme Court greatly reduced the 

protection the First Amendment afforded to religious practice by virtually 

eliminating the requirement that the government should justify burdens on 

religious freedom imposed by laws neutral towards religion and abandoned the 

more protective "compelling interest test" set forth in the earlier decision of 

Shebert v Verner (supra). As a result, the United States Government enacted into 

law the Religious Freedom Restoration Act  of 1993 ("RFRA"). 

 

68. Finding that "laws neutral towards religion may burden religious freedom as 

surely as laws intended to interfere with religious exercise" and citing the Peyote 

Case (supra) the RFRA went on to state that its purpose was "(1)to restore the 

compelling interest test as set forth in Sherbert v Verner 374 US 398 (1963) and 

Wisconsin v Yoder, 406 US 205 (1972) and to guarantee its application in all 

cases where free exercise of religion is substantially burdened, and (2)to provide 
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a claim or defence to all persons whose religious exercise is substantially 

burdended by government." 

 

The RFRA went on to state that the "Government may substantially burden a 

person's exercise of religion only if it demonstrates that application of the burden 

to the person (1) is in futherance of a compelling governmental interest; and (2) 

is the least restrictive means of furthering that compelling governmental interest." 

 

69. However, in City of Boerne v Flores, Archbishop of San Antonio 521 US 507 

(1997), the US Supreme Court held that the RFRA statute was invalid in States as 

it contradicted vital principles necessary to maintain separation of powers  and 

federal state balance. Congress could only enforce, not expand constitutional 

rights.  

 

 

American-Indian Freedom Restoration Act 

 

70. The American-Indian Religious Freedom Restoration Act, P.L. 103-344, was 

enacted in 1994. The Act amended an earlier Act of 1978 and provided for the 

traditional use of peyote by a member of an Indian tribe for religious purposes. 

Section 3(a) thereof recognized that peyote was used as a religious sacrament and 
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integral to the way of life of many Indian people, "and significant in perpetuating 

Indian tribes and culture." 

 

By virtue of the fact that 22 States had not complied with Federal regulations to 

protect the ceremonial use of peyote by Indian religious practioners, and that the 

Peyote Case (supra) had held that the First Amendment did not protect such 

religious practioners, and that "the lack of adequate and clear legal protection for 

the religious use of peyote by Indians may serve to stigmatize and marginalize 

Indian tribes and cultures, and increase the risk that they will be exposed to 

discriminatory treatment" (Section 3(a)(5)) the Act provided that the use, 

possession or transportation of Peyote by an Indian for "bona fide traditional 

ceremonial purposes in connection with the practice of a traditional Indian 

religion" is lawful and may not be prohibited by the United States or any State.  

(Our emphasis)   

 

The Act also prevents religious use of Peyote by an Indian from being a basis to 

penalise or otherwise discriminates against such person including a denial of 

otherwise applicable benefits under public assistance programmes.  The Act does 

not prohibit the Drug Enforment Agency ("DEA") from requiring the registration 

of those persons who cultivate, harvest, or distribute Peyote.  It also permits other 

Federal Agencies to establish reasonable limitations on the use or ingestion of 
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Peyote during the performance of duties by sworn law enforcement officers or 

personnel directly involving public transportation or other "safety sensitive" 

position. ( It should be respectfully pointed out that Peyote, which contains 

mescalin, is a powerful hallucinogenic drug, which can have very debilitating 

effects.) 

 

71. In addition to the differences in approach between the US and our own, a further 

reason why American cases on freedom of religion and religious observance are 

not necessarily good precedents on all counts, is despite religious freedom being 

regarded as an inalienable right under the US Constitution, not all religions are 

treated equally. Thus, as we have seen, special protection has been afforded to 

American Indians to use peyote for traditional religious purposes whilst practices 

of other religions have been criminalized.  

 

 

Example of purpose 

 

72. For an example where certain religious practices, seemingly abhorrent to certain 

sections of society, were upheld by the US Supreme Court (and despite the many 

organizations who filed amicus briefs on behalf of animals) is the case of Church 

of the Lukumi Babalu Aye Inc v City of Hialeah 508 US.520, 113 S.ct. 2217, 
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124 L.Ed 2d 472 (1993). In this case, the purpose of the law was sufficient to 

invalidate legislation 

 

72.1 In this case the United State Supreme Court had to consider practices of 

the Santeria religion. When hundreds of thousands of members of the 

Yoruba People were brought as slaves from Eastern African to Cuba, their 

traditional African religion absorbed significant elements of Roman 

Catholicism.  The resultant fusion was Santeria, the 'way of the saints.' 

According to Santeria teaching, every individual has a destiny from God, a 

destiny fulfilled with the aid and energy of orishas (spirits), and one of the 

principal forms of devotion is animal sacrifice. Sacrifices are performed at 

births, marriages, as death rights, for cure of the sick, for the initiation of 

new members and priests, and during an annual celebration.  Animals 

sacrificed include chickens, pigeons, doves, ducks, guinea pigs, goats, 

sheeps and turtles.  The animals are killed by the cutting the carotid 

arteries in the neck.  The sacrificed animal is cooked and eaten, except 

after healing and death rituals.  Santaria adherents faced wide spread 

percution in Cuba, so the religion and its rituals are practiced in secret.   

 

The sacrifice of animals as part of religious rituals has ancient roots.  

Animal sacrifice is mentioned throughout the Old Testament, and it played 
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an important role in the practice of Judaism before destruction of the 

second Temple in Jerusalem.  In modern Islam, there is an annual sacrifice 

commemorating Abraham's sacrifice of the ram instead of his son.   

 

72.2 The Church of the Lukumi Babalu Aye Inc and its congregants practiced 

the Santaria religion.  In April 1987 the church leased the land in the City 

of Hialelah, Florida and announced plans to establish a house of worship 

as well as a school, cultural centre and a museum.  The prospect of a 

Santaria church in their midst was distressing to many citizens of Hialeah. 

After a public meeting, the City Council found that certain practices of the 

church were inconsistent with public morals, peace or safety, and adopted 

three substantive ordinances addressing the issue of religious animal 

sacrifice, thereby making it unlawful with violations punishable by fines 

or imprisonment or both. 

 

72.3 The District Court and later the Court of Appeals for the Eleventh Circuit 

ruled for the City. On appeal to the US Supreme Court, Kennedy J who 

delivered the majority opinion (all the Judges concurred in upholding the 

appeal, some dissenting in parts and delivering 'minority' judgments on 

other issues) held that "the ordinances had as their purpose the 

suppression of religion" and stated that "religious beliefs need not be 
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acceptable, logical, consistent, or comprehensible to others in order to 

merit First Amendment protectiion." The majority relying on the Peyote 

Case, held that " [Our free exercise ] cases establish [that] a law that is 

neutral and of general applicability need not be justified by a compelling 

governmental interest even if the law has the incidental effect of 

burdening a particular religious practise.  Smith. Neurtality and general 

applicability are interrelated, and [failure] to satisfy one is a likely 

indication that other has not been satisfied. A law failing to satisfy these 

requirements must be justified by a compelling governmental interest and 

must be narrowly tailored to advance that interest..." 

 

72.4 Dealing with the discrimantory nature of the ordinances, the court found 

that " ...few , if any killings of animals are prohibited other than Santeria 

sacrifice...". Animals killed for non-religious reasons were either excluded 

from the ordinances or approved by express provision.  For example 

fishing was legal, as was the extermination of mice and rats within the 

home, the euthenasia of stray and unwanted animals, the infliction of pain 

or suffering in the interests of medical science, the participation in 

huntings. "These ipse dixits do not explain why religion alone must bear 

the burden, when many of these secular killings fall within the city's 

interest in preventing the cruel treatment of animals."   
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72.5 The judges of the American Supreme Court in differing judgments, all 

found that the ordinances were enacted with an illegitimate purpose 

contrary to the Free Exercise clause and could not be sustained on any 

basis. 

 

Conclusions 

 

73. Neutral legislation which is general in scope may accordingly still violate 

freedom of religion and observance if its impact on all or some religious groups is 

to restrict them in their exercise of those rights. Thus as referred to above, a 

general prohibition on the possession and use of alcohol would for instance, 

violate the rights of Christians and Jews to use wine in their respective religious 

practices of holy communion and kiddish.  A general prohibition of the 

possession and use of cannabis, similiarly violates the rights of adult Rastafari to 

use cannabis in private in the performance of their religious worhsip.   

 

74. Freedom of religion and the right to religious worship accordingly will often 

require that exceptions be made to otherwise general laws in order to 

accommodate the convictions and practices of religious groups. Curry, 'The 

Constitution of the Federal Republic of Germany' (at 260-261) refers to the 
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dictum from the judgment of the German Constitutional Court in the Mephisto-

decision: 

 

"In the light of the duty of all public authorities to afford sincere religious convictions the greatest 

respect ... the criminal law must give way whenever the concrete conflict between a legal duty 

recognised by prevailing mores and a command of faith places the actor in such spiritual distress 

that criminal punishment ... would amount to an excessive reaction on the part of society and thus 

an infringement of his dignity as a human being"  (32BVerf GE at 108).  

 

Thus for example, in England, the Motor-Cycle Crash-Helmets (Religious 

Exemption) Act 1976 granted an exemption to "any follower of the Sikh religion 

while he is wearing a turban " from wearing a crash helmet whilst riding motor-

cycles in contravention of the existing statute. 

 

75. This is also the approach adopted by Meyerson, 'Rights Limited, Freedom of 

Expression, Religion and the South African Constitution' 1997. 

 

75.1 Referring to the Peyote Case, she states: 

 

"The Court took at face value the ostensibly neutral argument of the State that drug abuse 

was a major social problem, and that its interests in enforcing its drugs laws was 

therefore constitutionally legitimate. But was its argument really neutral....The fact that 
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the State had relied on mere speculation about potential harm in refusing to allow a 

religious exception suggests that the real fear was not the neutral one of social harm,but 

non- neutral dislike of the minority's religious practice" 

 

75.2 Dealing with selective treatment of minorities, she states: 

 

"...my argument singles out religious users for special treatment but this can be neutrally 

justified, because the value of conscientious action in a democratic society is a much 

more important neutral good than the protection of the liberty interests of recreational 

drug users." 

 

(Meyerson argues that religious freedom and observance can only be 

limited if the exercise of these rights causes 'neutral harm' on which all 

reasonable people can agree. The State must remain neutral and neutral 

harm should be based on actual demonstrable harm.) 

 

76. We submit that the Drugs Act and Medicines Act are inconsistent with the 

Constitution and accordingly invalid, alternatively that the impugned sections are 

inconsistent with the Constitution, to the extent that they fail to provide an 

exception for Appellant and other adult Rastafari for the use and cultivation of 

cannabis in the privacy of their own home for the purpose of supplying 

themselves with cannabis for use in bona fide religious observance in private. 
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We submit that any prohibition on the use, possession, (and cultivation and/or 

transporation of) of cannabis by adult Rastafari for bona fide religious worhsip in 

private is a gross violation of their fundamental rights, but we will deal with the 

general limitation provision in section 36 and the indirect limitation clause in 

section 30(2), at the appropriate stage. 

 

77. Alternatively, we submit that any manifestation of religious practices can 

only be subject to limitation if such religious practices cause harm to other 

persons or society rising above a minimum threshold permitting the 

overriding of constitutionally protected rights, in casu, of adult Rastafari to 

use cannabis in private for bona fide religious worship and observance.  This 

submission, which is supported by Meyerson (supra), will be dealt with at the 

appropriate stage. 

 

HUMAN DIGNITY 

 

78. Section 10 of our Constitution provides that "everyone has inherent dignity and 

the right to have their dignity respected and protected".   
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79. The right to human dignity is a core and foundational value of our Constitution 

and occupies centre stage. In this regard, we refer the above Honourable Court to 

the section dealing with 'the Nature and Scope of Fundamental Rights in general' 

and in particular paragraphs 30.5 thereof, where their importance in our 

Constitution is highlighted.   

 

The importance of dignity has been recognised by the above Honourable Court 

who described the right to dignity and the right to life as the most important 

human rights (Makwanyane (supra) at [144].) 

 

79.1 O' Regan J stated in Dawood (supra): 

 

"The value of dignity in our Constitutional framework cannot therefore be doubted. The 

Constitution asserts dignity to contradict our past in which human dignity for black South 

Africans was routinely and cruelly denied. It asserts it too to inform the future, to invest 

in our democracy respect for the intrinsic worth of all human beings. Human dignity 

therefored informs constitutional adjudication and interpretation at a range of levels. It is 

a value that informs the interpretation of many, possibly all, other rights...Human dignity 

is also a constitutional value that is of central significance in the limitations analysis. 

Section 10, however, makes it plain that dignity is not only a value fundamental to our 

Constitution, it is a justiciable and enforceable right that must be respected and 

protected....[35] 

See also O Regan J in Makwanyane (supra) at [328-329] 
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Ackermann J in Ferreira v Levine NO 1996 (1) SA 984 (CC) at [49] 

 

79.2 The right to human dignity is one of only two rights that are protected in 

their entirety from derogation under a State of Emergency (section 

37(5)(c) read with the table of non-derogable rights).   

 

80. The ratio in the case of National Coalition for Gay and Lesbian Equality v 

Minister of Justice (supra) is that criminalising an act may send a message that 

some persons are somehow less worthy of respect than other persons who do not 

indulge in certain acts.  As Ackermann J held at para [28]: 

 

"Dignity is a difficult concept to capture in precise terms.  At it's least, it is clear that the 

constitutional protection of dignity requires us to acknowledge the value and worth of all 

individuals as members of our society.  The common law prohibition on sodomy criminalises all 

sexual intercourse per anum between men:  regardless of the relationship of the couple who 

engage therein, the age of such couple, or the place where it occurs, or indeed of any other 

circumstances whatsoever.  In so doing, it punishes a form of sexual conduct which is identified 

by our broader society with homosexuals.  Its symbolic effect is to state that in the eyes of our 

legal system all gay men are criminals.  The stigma thus attached to a significant proportion of our 

population is manifest.  But the harm imposed by the criminal law is far more symbolic.  As a 

result of the criminal offence, gay men are at risk of arrest, prosecution and conviction of the 

offence of sodomy simply because they seek to engage in sexual conduct which is part of their 

experience of being human.  Just as apartheid legislation rendered the lives of couples of different 
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racial groups perpetually at risk, the sodomy offence builds insecurity and vulnerability into the 

daily lives of gay men.  There can be no doubt that the existence of a law which punishes a form 

of sexual expressions for gay men degrades and devalues gay men in our broader society.  As 

such it is a culpable invasion of dignity and a breach of section 10 of the Constitution." 

 

81. I believe that the ratio of this case was not so much the right to anal intercourse, 

but the right to be different. I submit that the reasoning of Ackermann J as set out 

above, is directly applicable to the fate experienced by Rastafari by the absolute 

prohibition on the possession and use of cannabis by them for religious purposes. 

 

82. The use of cannabis by adult Rastafari during bona fide religious practice and 

observance is a central tenet of their religion and part of their religious identity.  

Accordingly, their dignity is afronted continually as the law as it presently stands 

compel Rastafari to choose between their faith on the one hand and obedience to 

law on the other and thereby forces Appellant and other Rastafari to betray their 

deeply held religious conviction and their very-being, or face serious criminal 

sanctions.  'There can be no doubt that a law which punishes a form of religious 

worship degrades and devalues Rastafari in our broader society. As such it is a 

culpable invasion of dignity and a breach o section 10 of the Constitution.' 

 

83. We do not believe that the violation of Appellant's right to dignity in 

criminalizing an essential and integral part of his religion and religious practice 
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can be justified, particularly where the religious practice does not cause harm of a 

sufficient, substantial or serious nature to other persons or society in general. 

However, whether any limitation on Appellant's rights can be justified in terms of 

the general limitation provision in section 36 will be dealt with at the appropriate 

stage.  

 

 

EQUALITY: 

 

84. Section 9(1) of our Constitution provides that "everyone is equal before the law 

and has the right to equal protection and benefit of the law." 

 

Section 9(3) provides that "the state may not unfairly discriminate directly or 

indirectly against anyone on one or more grounds, including race, ... colour, ... 

religion, conscience, belief, culture, language and birth".  

Section 9(5) provides that " discrimination on one or more of the grounds listed 

in sub-section (3) is unfair unless it is established that the discrimination is fair."   

 

85. The right to equality, like human dignity, is one of the core and foundational  

values underlying the Constitution andoccupies centre stage.  In this regard, we 

refer the above Honourable Court to the section dealing with 'the Nature and 
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Scope of Fundamental Rights in general' and in particular paragraph 30.5 thereof, 

where their importance in our Constitution is highlighted.   

 

86. A series of judgments has placed the anti-discrimination principal at the core of 

the above Honourable Court's approach to equality.  

 

Harksen v Lane NO (supra); 

City Council of Pretoria v Walker 1998 (3) BCLR 257 (CC).  

 

It requires a claimant in an equality challenge to frame the matter as one of unfair 

discrimination in terms of Section 9(3) of the Constitution.  

 

87. The express prohibition of direct and indirect discrimination accordingly makes it 

clear that the prohibition is not limited to laws which intend to discriminate, but 

also extend to laws with a benign or neutral purpose but which have a 

discriminatory impact. We have already indicated that this approach accords with 

our general approach to constitutional law.  Thus the purpose and effect of a law 

are equally important in this determination.  

 

88. The impact of the impugned provisions of the relevant Acts is to criminalise 

Appellant and other Rastafari for the use and possession of cannabis while not 
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imposing the same burden on the adherents of other religions.  In other words, the 

impact of the prohibition is to discriminate against Rastafari on the grounds of 

their religion. 

 

89. As this is a prohibited ground in terms of section 9(3), the diffirentiation is 

presumed in terms of section 9(5) to constitute unfair discrimination.  

 

90. In order to determine whether the discriminatory provision have impacted on 

Appellant unfairly, various factors must be considered. ( Harksen [51]) 

 

90.1 The position of the complainants in society and whether they have 

suffered in the past from patterns of disadvantage.   

 

Rastafari present only a small minority in South Africa.  According to 

Professor Yawney their greatest concentration is in the Western Cape.   

 

(Record:  p. 461:  15-18) 

 

Rastafari view themselves as an oppressed sector of the wider society, 

subject to persecution  (Yawney:  p. 480: 52-54). 
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Rastafari developed a principled Nazarene-like code of separation from 

wider society,which has become known as livity.  (Yawney p. 481:  5:8). 

 

In fact, the criminalisation and the use of cannabis has led to their further 

marginalisation as their very -being, their dignity, is constantly under 

attack and they have suffered accordingly from patterns of disadvantage.   

 

Rastafari religious observance has caused them to come into conflict with 

the law and has resulted in criminal convictions for Appellant (and we 

assume, forother Rastafari). 

 

90.2 The nature of the provision or power and the purpose sought to be 

achieved by it.  

 

The impugned Acts are facially neutral with the purpose of prohibiting 

dangerous dependence - producing drugs and controlling medicines. These 

are commendable aims. However, we submit, and shall deal therewith at 

the appropriate stage, that cannabis is not a dependence producing-drug 

for the overwhelming majority of its users, physical dependence being so 

rare as to be statistically insignificant and less dangerous than alcohol or 

nicotene (which are not included in the impugned Acts); and does not 
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cause harm of a sufficient nature to other persons or society in general 

warranting its proscription; and that its inclusion therefore in the 

impugned Acts is an arbitrary classification not based on rational or 

scientific grounds.  

 

However, the impact and indirect consequence of the impugned Acts are 

that they criminalize Rastafari in their religion and their religious 

observance by prohibiting a core and central tenet of their religion and 

thus marginalising them from the mainstream of society. 

 

90.3 The extent to which the discrimination has affected the rights or interests 

of complainants and whether it has led to an impairment of their 

fundamental human dignity or constitutes an impairment of a comparable 

serious nature.   

 

The prohibition strikes at the heart of their religion, their religious identity 

and dignity.  The prohibition does not equally discriminate against 

adherents of other religions who are entitled to use alcohol, a dangerous 

substance, in their religious observance. It compells Rastafari to either 

betray their faith or expose themselves to criminal prosecution.  

 



 83

91. We submit that there has been a violation of Appellant's right not to be 

discriminated against unfairly on the ground of religion.   

 

91.1 We accordingly submit that the impugned sections of the relevant Acts are 

inconsistent with the Constitution and accordingly invalid, alternatively, 

that they be declared to be inconsistent with the Constitution to the extent 

that they fail to provide an exception applicable to the use, possession, 

(and cultivation for their own use, and transportation of) of cannabis by 

Rastafari for bona fide religious purposes.   

 

91.2 We will show at the appropriate stage that the use of cannabis by adult 

Rastafari would not lead to any substantial harm to society. 

 

91.3   In addition we submit, as set out in paragraph 28.1-28.7 above, that an 

accommodation by the State in the impugned Acts would not impact 

onerously or impose any additional burden on the police or the courts.    

 

We submit that this would be the most rational and sensible approach that 

could be adopted.  
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91.4. The above approach could be augmented by an administrative permit 

system exempting Rastafari from the impugned provision of the Acts.  

Although most Rastafari in South Africa do not belong to formal 

organisations, there are nevertheless both local and national social 

structures whose assistance could be obtained in setting up and regulating 

any administrative permit system or any other matters. (See Record:  

Yawney p. 461: 90 – 462:7) 

 

92. We submit that the proscription on the use and possession of cannabis by 

Appellant and other adult Rastafari to use cannabis in private during 

bona fide religious worship and obervance is a gross violation of 

Appellant's right to dignity and equality.  We submit that the violation of 

section 9(3) cannot be justified in terms of the general limitation provision 

in section 36 but will deal with the limitations clause at the appropriate 

stage. 

PERSONAL AUTONOMY AND PRIVACY: 

 

The Constitutional Provisions 

 

93. Section 12(2)(b) provides"that everyone has the right to bodily and psychological 

integrity, which includes the right to security in and control over their body;  ...  
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Section 14 provides that "everyone has the right to privacy.... ". 

 

The Content of the rights 

 

94. In addition to our previous submissions, we submit that a proscription against the 

use and possession of cannabis by adult Rastafari violates Appellant's and other 

adult Rastafari rights as contained in sections 12(2)(b) and/or sections 14, or as in 

this case, a combination of both.We submit that there is a right to personal 

automony and the right to be left alone under our constitution.  

 

(See Dv K 1997 (2) BCLR 209 N as supporting our submission that both rights 

are closely interrelated)  

 

95. According to Chaskalson et al, Constitutional Law of South Africa, fn2 at page 

18-1, the International Commission of Jurists 'Conclusions of the Nordic 

Conference on the Right to Privacy 1967", defined the right to privacy as "the 

right to be let alone to live one's own life with the minimum degree of 

interference".   
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96. Whether we rely on section 12(2)(b) or section 14 (or both as we do here), we 

believe that everyone has an inner sanctum which is inviolable, save where any 

conduct or actions pursued in such inner sanctum could lead to harm of a serious, 

substantial or significant nature to other persons or society. 

 

97. In Bernstein v Bester NO 1996 (2) SA 751 (CC), Ackermann J defined this right 

of personal autonomy as follows: 

 

"The truism that no right is to be considered absolute, implies that from the outset of 

interpretation each right is always already limited by every other right accruing to another citizen.  

In the context of privacy this would mean that it is only the inner sanctum of a person, such as 

his/or her family life, sexual preference and home environment, which is shielded from erosion by 

conflicting rights of the community.  This implies that community rights and the rights of fellow 

members place a corresponding obligation on a citizen, thereby shaping the abstract notion of 

individualism towards identifying a concrete member of civil society.  Privacy is acknowledged in 

the truly personal realm, but as a person moves into communal relations and activities such as 

business and social interaction, the scope of personal space shrinks accordingly."  [67] 

 

 

98. We submit that a place of worship should be included as being within one's inner 

sanctum.   
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99. The right to personal autonomy obviously includes the right to choose and the 

right to make decisions that affect oneself but do not harm other persons, and 

includes a need by the state to respect a citizen's privacy. 

 

100. In striking down sections 2(1) of the Indecent or Obscene Photographic Materials 

Act 37 of 1967, the above Honourable Court in Case & Another v Minister of 

Safety & Security and Others 1996 (3) SA 617 (CC) held (per Didcott J): 

 

"What erotic material I may choose to keep within the privacy of my home, and only for my 

personal use there, is nobody's business but mine.  It is certainly not the business of society or the 

State.  Any ban imposed on my possession of such material for that solitary purpose invades the 

personal privacy which section 13 of the Interim Constitution ... guarantees that I shall enjoy".  

[91] 

 

101. However, the majority of the court concurred with Langa J who noted that the 

personal use of erotic material in private is not exempt from limitation. [99].The 

right to privacy can be limited where the conduct causes harm to other persons.  

Thus, the viewing of child ponography would facilitate the creation of a market 

for the further production of child ponography, and thereby the abuse of children.   
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102. This limitation on the rights of personal autonomy based on the harm principle 

(namely that conduct should only be proscribed if it causes harm to others) is 

expressly referred to by the above Honourable Court in the National Coalition 

for Gay & Lesbian Equality v Minister of Justice (supra) at [32, 118 and 119].   

 

103. An intellectual conundrum we have in the reliance on the right of privacy 

(coupled with our rights under section 12(2)(b)) is that it implies that 

discrimination against Rastafari is all right unless their religious worship and 

practice is in private.  While their religious worship and practice is confined to 

private homes or private places of worship (and we only seek the right for adult 

Rastafari to use cannabis in private), the reliance on this "privacy right" may 

reinforce the belief that their religious practices are repugnant and intollerable to 

other members of society, and that they, accordingly are unworthy of respect and 

protection.  It is quite clear that the right to privacy is not only closely related to 

the concept of identity but as in this case, to a religious identity.  (Berstein 

(supra) (65).   

104. Under Canadian law, the right to privacy is encapsulated within section 7 of the 

Charter which states: 

 

"Everyone has the right to life, liberty, and security of the person and the right not to be deprived 

thereof except in accordance with the principles of fundamental justice." 
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In a recent case B (R) v Children's Aid [1995] 1 S.C.R 315 at 368-9 the 

Supreme Court of Canada characterised this broader conception of liberty in the 

following manner: 

 

"Freedom of the individual to do what he or she wishes must, in any organized society, be 

subjected to numerous constraints for the common good.  The state undoubtedly has the right to 

impose many types of restraints on individual behaviour, and not all limitations will attract 

Charter scrutiny.  On the other hand, liberty does not mean mere freedom from physical restraint.  

In a free and democratic society, the individual must be left room for personal autonomy to 

live his or her own life and to make decisions that are of fundamental personal importance.  

In R v Morgentaler, [1988] 1 S.C.R 30, Wilson J. noted that the liberty interest was rooted in the 

fundamental concepts of human dignity, personal autonomy, privacy and choice in decisions 

going to the individual's fundamental being.  She stated, at p.166: 

 

'Thus, an aspect of the respect for human dignity on which the Charter is founded is the right to 

make fundamental personal decisions without interference from the state.  This right is a critical 

component of the right to liberty.  Liberty, as was noted in Singh, is a phrase capable of a broad 

range of meaning.  In my view, this right, properly construed, grants the individual a degree of 

autonomy in making decisions of fundamental personal importance.' 

 

While I was in dissent in that case, I agree with this statement." (Our emphasis.) 
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105. I submit that the rights contained in sections 12(2)(b) and section 14 to includes 

the right to make autonomous decisions with respect to one's bodily integrity, 

notwithstanding that the decision may be foolhardy and potentially harmful to 

oneself. The right to determine what shall and shall not be done to one's own body 

is a fundamental right protected in our Constitution.  The Canadian Courts have 

stated: 

 

 "The doctrine of informed consent is plainly intended to ensure the freedom of individuals to 

make choices concerning their medical care. For this freedom to be meaningful, people must have 

the right to make choices that accord with their own values regardless of how unwise or foolish 

those choices may appear to others... 

 

 ...The state undoubtedly has a strong interest in protecting and preserving the lives and health of 

its citizens. There clearly are circumstances where this interest may override the individual's right 

to self-determination. For example, the state may in certain cases require that citizens submit to 

medical procedures in order to eliminate a health threat to the community or it may prohibit 

citizens from engaging in  activities which are inherently dangerous to their lives. But this interest 

does not prevent a competent adult from refusing life-preserving medical treatment in general or 

blood transfusions in particular. 

 

 The state's interest in preserving the life or health of a competent patient must generally give way 

to the patient's stronger interest in directing the course of her own life. As indicated earlier, there 

is no law prohibiting a patient from declining necessary treatment or prohibiting a doctor from 
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honouring the patient's decision. To the extent that the law reflects the state's interest, it supports 

the right of individuals to make their own decisions." 

 

Mallette v Shulman et al (1990) 72 O.R. (2d) 417, 424 and 429 (Ont C.A.) 

Ciarariello v Schacter [1993] 2 S.C.R. 119, 135 

 

106. We submit accordingly, that there are only two justifiable limitations on the right 

of a person to make autonomous decisions, particularly where the conduct is 

performed in private, with respect to such persons bodily integrity: 

 

106.1 Firstly, that the conduct cannot cause harm to other persons or society of a 

significant, substantial or serious nature; and 

 

106.2 secondly, that acts of persons who are potentially weak or vulnerable 

members of society (such as children), must be protected. 

 

Thus, in South Africa, whilst an adult Jehovah's witness may refuse to accept a 

blood transfusion, the Minister of Health may give consent for the treatment of 

children if the parents refuse.( Johann de Waal supra at p269 fn 33). 
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107. We accordingly submit that the use of cannabis by adult Rastafari does not cause 

harm of a sufficient level above the minimum threshold (as will be shown later), 

to other persons or society justifying its general proscription and thus violating 

the rights of adult Rastafari to use cannabis in private during religious worship 

and observance. 

 

108. We further submit that this right 'to be left alone' would also include the right of 

Appellant and other adult Rastafari to cultivate cannabis in the privacy of their 

homes for the purpose of supplying themselves with cannabis for use in their 

religious observance. This would protect Appellant and other adult Rastafari from 

having to involve themselves in any illicit black market. 

 

Ravin v State of Alaska 

 

109. It was on the basis of the right to privacy and the absence of harm to society and 

other persons, that the Alaskan Supreme Court in Ravin v State of Alaska 537 

P.2d 494 1975 permitted the use of cannabis for private use. 

109.1 The Court held: 

 

"Thus, we conclude that the citizens of the State of Alaska have a basic right to privacy 

in their homes under Alaska's constitution. This right to privacy would encompass the 
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possession and ingestion of substances such as marijuana in a purely personal, non-

commercial context in the home unless the state can meet its substantial burden and show 

that proscription of possession of marijuana in the home is supportable by achievement 

of a legitimate state interest". [10] 

 

109.2 "when ...governmental action interferes with an individual's freedom in an area that is not 

characterized as fundamental, a less stringent test is ordinarily applied. In such cases our 

task is to determine whether the legislative enactment has a reasonable relationship to a 

legitimate governmental purpose. Under this latter test, which is sometimes referred to as 

the 'rational basis' test, the state need only demonstrate the existence of facts which can 

serve a rational basis for belief that the measure would properly serve the public interest" 

[3] 

 

109.3 Where there is a signifcant encroachment upon personal liberty, the state 

could only prevail where: 

 

"...The law must be shown 'necessary, and not merely rationally related to the 

accomplishment of a permissible state policy." [2] 

109.4 In balancing the right to privacy against "legitimate societal needs", the 

court reached the following conclusion concerning the criminal 

prohibition of cannabis: 
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"We glean from these cases the general proposition that the authority of the state to exert 

control over the individual extends only to activities of the individual which affects 

others or the public at large [footnote omitted] as it relates to matters of public health or 

safety, or to provide for the general welfare. We believe this tenet to be basic to a free 

society. The state cannot impose its own notions of morality, propriety, or fashion on 

individuals when the public has no legitimate interest in the affairs of those individuals. 

The right of the individual to do as he pleases is not absolute of course: it can be made to 

yield when it begins to infringe on the rights and welfare of others. [13-14] 

 

Further, the authority of the state to control the activities of its citizens is not limited to 

activities which have a present and immediate impact on the public health or welfare. It 

is conceivable, for example, that a drug could so seriously develop in its user a 

withdrawal or amotivational syndrome, that widespread use of the drug could 

significantly debilitate the fabric of our society. Faced with a substantial possibility of 

such a result, the state could take measures to combat the possibility. The state is under 

no obligation to allow otherwise 'private' activity which will result in numbers of people 

becoming public charges or otherwise burdening the public welfare.  But we do not find 

that such a situation exists today regarding marijuana.  It appears that effects of 

marijuana on the individual are not serious enough to justify widespread concern, at least 

as compared with the far more dangerous effects of alcohol, barbiturates and 

amphetimines. Moreover, the current patterns of use in the United States are not such as 

would warrant concern that in the future comsumption patterns are likely to change. [15-

16] (Our emphasis) 

 

109.5 Dealing with the harm principle, the court stated: 
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"Possibly implicit in the State's catalogue of possible dangers of marijuana use is the 

assumption that the State has the authority to protect the individual form his own folly, 

that is, the State can control activities which present to (sic) harm anyone except those 

enjoying them. Although some courts have found the 'public interest' to be broad enough 

to justify protecting the individual against himself [FN57[ most have found inherent 

limitations on the police power of the state. An apposite example is the litigation 

regarding the constitutionality of laws requiring motorcyclists to wear helmets. Most of 

the courts addressing the issue, including this one, have resolved it by finding a 

connection between the helmet requirement and the safety of other motorists, but a 

significant number of courts have explicitly rejected such restrictive measures as beyond 

the police power of the state because they do not benefit the public. Typical of the logic 

of these latter cases is the dissent of Justice Abe in State v Lee in which the Hawai 

Supreme Court upheld a motorcycle helmet requirement despite finding no clear link 

between the lack of the equipment by the motorcyclist and injury to others. The court 

reasoned that where a person's conduct is so reckless, and the resulting injury and death 

so widespread as to be a concern to the public, then the conduct affects the public interest 

and is within the scope of the police power. Justice Abe dissented, citing a general right 

to be left alone or liberty to do as you please.  There has to be a genuine harm to 

others, he wrote, to justify such control; a state cannot simply decide what is in a 

person's best interest and compel it" [12 at 508-509] 

 

109.6 After reviewing the scientific evidence as to the purported harm caused by 

cannabis, the court concluded: 
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...Given the evidence of the effect of marijuana on driving an individual's right to possess 

or ingest marijuana while driving would be subject to the prohibition provided for in AS 

17.12.010. However, given the relative insignificance of marijauna as a health problem 

in our society at present, we do not believe that the potential harm generated by 

drivers under the influence of marijuana, standing alone, creates 'a close and 

substantial relationship between the public welfare and control of ingestion of marijauna 

or possession of it in the home for personal use. Thus we conclude that no adequate 

justification for the state's intrusion into the citizen's right to privacy by its 

prohibition of possession of marijuan by an adult for personal consumption in the 

home has been shown.  The privancy of the individual's home cannot be breached 

absent a persuasive showing of a close and substantial relationship of the intrusion to a 

legitimate government interest.  Here, mere scientific doubt will not suffice.  The state 

must demonstrate a need based on proof that the public health or welfare will in fact 

suffer if the controls are not applied."[20-24]  (Our emphasis) 

 

 

 

American cases 

 

110. Other early American cases on the extent of the right to privacy are: 
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110.1 Griswold v Connecticut 381 US 479 (1965) where the court struck down 

an anti-contraception law on the grounds it violated privacy of marital 

relationships; 

 

110.2 Stanley v Georgia 394 US 557 (1969) where the court struck down a law 

prohibiting the possession of obscene material at home on the grounds that 

home was an intimate realm; 

 

110.3 Roe v Wade 410 US 113 (1969) where the court found that the State 

could not intrude into matters so fundamental affecting a person as 

whether to bear or conceive a child. 

 

111. The Report of the Canadian Government Commission of Inquiry into the Non-

Medical Use of Drugs,1972 (the " Le Dain Commission") (which is dealt with in 

more detail later in these written submissions) stated: 

 

"The use of cannabis in private is generally speaking beyond the effective reach of law 

enforcement. There will no doubt continue to be cases in which the police will break into 

dwellings to surprise individuals in possession of cannabis, but because of the unpopular nature of 

this kind of law enforcement it is bound to be used with increasing reluctance.  It will simply not 

be used, as a general rule, against the average citizen. A real fear of being discovered in the 

private use of cannabis could only be developed and maintained by using the methods of a police 
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state....Even in a police state, such methods can only be invoked to suppress activity that can 

plausibly be presumed as threatening the security of the state." (Record Rule 30 

Documents p266) 

 

Conclusions 

 

112. It is clear that the violation of a person's right to personal autonony and privacy 

(especially when coupled with the right to religious worship and observance, 

dignity and the right not to be discriminated against on the ground of religion) are 

amongst the most important rights contained in our Constitution. We do not 

believe that any violation on Appelllant's and other adult Rastafari to use 

cannaibis in private for bona fide religious purposes can be justifiably limited.  

 

 

 

 

DOES CANNABIS CAUSE HARM 

 

Introduction 
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113 We have already submitted that the question is (as few things in this modern 

age are totally benign), not whether cannabis causes harm, but whether it 

causes sufficient harm to other persons or society that rises above a 

minimum threshold to warrant its prohibition and the overriding of 

constitutionally protected rights of Appellant and other adult practising 

Rastafari to use cannabis in private for bona fide religious worship and 

observance. 

 

114. We have already alluded to the fact in paragraph 26.3 above, that millions of 

people worldwide use cannabis without any obvious harm to themselves or other 

persons and society. 

 

115. The use of cannabis by Rastafari is not for recreational purposes, but is a central 

and integral part of their religion; it is a sine qua non. There is a duty incumbent 

upon them to praise the Creator in this way (Record p483: 46-47). Accordingly, 

whether cannabis causes them harm is irrelevant, save if the consequences of their 

use of cannabis were to be so debilitating to themselves that its use would be 

harmful to society. We submit that the evidence shows that this is not the case. 

116. We will deal with the perceived harm caused by cannabis under the following 

categories: 
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*Comparative judgments; 

*Commissions and other official Reports; 

*International trends; 

*The South African Position. 

*Scientific Literature 

 

COMPARATIVE JUDGMENTS 

 

Canada 

 

117. In a series of cases, the Canadian courts have recently dealt with challenges over 

the proscription of the use and possession of cannabis by individuals for their 

personal use for recreational purposes. The most recent case is R v David 

Malmo-Levine; R v Victor Eugene Caine cited as R v Malmo-Levine2000 

BCCA 335 (Court of Appeal for British Columbia) (the two appeals were 

argued together as the major issues were similar) and followed the case of R v 

Clay (1997) 9 CR (5th) 349 (Ontario General Division). 

 

118. The constitutional question required to be answered in R v Malmo-Levine 

(supra) by the Court of Appeal for British Columbia was whether the inclusion of 

cannabis in the Narcotic Control Act 1985 as amended, insofar as it related to the 
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personal possession and use of cannabis contrary to section 3(1) and (2) of the 

said Act, violated the Appellants' constitutional rights to life, liberty and security 

of the person and the right not to be deprived thereof except in accordance with 

the principles of fundamental justice as set out in section 7 of the Canadian 

Charter of Rights and Freedoms.   

 

If the answer above was in the affirmative, the question was whether the 

limitation was one that could be demonstratably justified in a free and 

democratic society.  (See [34]).   

 

119. The impugned provisions of the Narcotic Control Act state: 

 

"3.(1) Except as authorised by this Act or the regulations, no person shall have a narcotic in his 

possession. 

 

                    (2) Every person who contravenes sub-section (1) is guilty of an offence and liable 

 

(1) On summary conviction for a first offence, to a fine not exceeding $ 1000 or to 

imprisonment for a term not exceeding six months or to both and for a 

subsequent offence, to a fine not exceeding $ 2000 or to imprisonment for a 

term not exceeding one year or to both, or  

 

(2) on conviction on indictment, to imprisonment for a term not exceeding 7 years." 
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120. Section 7 of the Charter of Rights and Freedoms states: 

 

"Everyone has the right to life, liberty, and security of the person and the right not to be deprived 

thereof except in accordance with the principles of fundamental justice."  

 

121. The trial judge (in R v Caine) had analysed a wide array of written material, 

considered scientific findings, reports and studies and heard evidence from six 

expert witnesses [16].   

 

122 The trial judge had noted that an estimated four to five million Canadians have 

tried cannabis.  She found that statistics showed that 95% of marihuana users are 

"low/occasional/moderate users" whilst 5% are "chronic users" meaning that they 

smoke more than one joint per day [17]. 

 

123. On the basis of the evidence put before the trial court, the trial judge made the 

following findings of fact: 

 

"1. The occasional to moderate use of marihuana by healthy adults is not ordinarily 

harmful to health, even if used over a long period of time. 
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2. There is no conclusive evidence demonstrating any irreversible organic or 

mental damage to the user, except in relation to the lungs.  Reports of lung 

damage are limited to chronic, heavy users such as a person who smokes at least 

one and probably three to five marihuana joints per day.   

 

3. There is no evidence demonstrating irreversible, organic or mental damage from 

the use of marihuana by an ordinary healthy adult who uses occasionally or 

moderately. 

 

4. Marijuana use causes alteration of mental function and should not be used in 

conjunction with driving, flying or operating complex machinery.   

 

5. There is no evidence that marihuana use induces psychosis in ordinary healthy 

adults who use marihuana occasionally and moderately.  In relation to the heavy 

user, the evidence of marihuana psychosis appears to arise only in those having 

a pre-disposition towards such mental illness.  

 

6. Marihuana is not addictive. 

7. There is a concern over potential dependence in heavy users, but marihuana is 

not a highly reinforcing type of drug, like heroin or cocaine.  Consequently, 

physical dependence is not a major problem.  Psychological dependence, 

however, may be a problem for the chronic user.   

 

8. There is no causal relationship between marihuana use and criminality.   
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9. There is no evidence that marihuana is a gateway drug and the vast majority of 

marihuana users do not go on to try hard drugs.   

 

10. Marihuana does not make people aggressive or violent, but on the contrary it 

tends to make them passive and quiet.   

 

11. There have been no deaths from the use of marihuana. 

 

12. There is no evidence of an amotivational syndrome.  Chronic use of marihuana 

could decrease motivation, especially if such a user smokes so often as to be in a 

state of chronic intoxication. 

 

13. Assuming current rates of consumption remains stable, the health related costs 

of marihuana use are very, very small in comparison with those costs associated 

with tobacco and alcohol consumption. 

 

These findings of fact are almost identical to those found by Ontario courts in R 

v Parker (1997) 12 CR (5th) 251 (Ontario Court of Justice) and R v Clay 

(1997) 9 CR (5th) 349 (Ontario General Division)."  [18]. 

 

(We wish to point out that in R v Clay supra, McCart J made one additional 

finding of fact concernig cannabis: "12.   Consumption in so called "de-criminalized states" 

does not increase out of proportion to states where there is no de-criminalization.") 

 



 105

124. The trial court then referred to the findings of the Canadian Government's 

Commission of Inquiry into the Non-Medical Use of Drugs (1972 to 1973), 

chaired by Gerrard LeDain (later LeDain J of the Supreme Court of Canada)  

("the Le Daine Commission").which had conclude that the simple possession of 

cannabis should not be a criminal offence ( We deal with the Le Dain 

Commission in more detail at the appropriate stage). The other major findings of 

the Le Dain Commission as summarised in this case were: 

 

"(a) Cannabis is not a narcotic; 

 

(b) A few acute physiological effects have been detected from current use in 

Canada; 

 

(c) Few users (less than 1%) of cannabis move on to use harder and more 

dangerous drugs; 

 

(d) There is no scientific evidence indicating that cannabis use is responsible for 

other forms of criminal behaviour; 

 

(e) At present levels of use, the risks of harm from consumption of cannabis are 

much less serious than the risks of harm from alcohol use;  and 

 

(f) The short term physical effects of cannabis are relatively insignificant and there 

is no evidence of serious long term physical effects."[19] 
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125. The Appeal Court then referred to the findings of the trial judge who had 

concluded that notwithstanding her findings of fact, cannabisis not a completely 

harmless drug for all individual users, according to the findings of the LeDain 

Commission. We summarise these 'harm's briefly as follows: 

 

(a) the probably harmful effects of cannabis on the maturing process in 

adolescence; 

 

(b) the implications for safe driving arising from impairment of cognitive 

functions and psychomotor abilities; 

(c) the possibility that the long term heavy use of cannabis may result in a 

significant amount of mental deterioration and disorder; 

 

(d) the so-called stepping stone theory.[20] 

 

126. The trial judge also reviewed the Australian Government's report of 1994, 

National Drugs Strategy:  the Health and Psychological Consequences of 

Cannabis Use ("the Hall Report") and then, on the authority of the Hall Report, 

made the following conclusions about the "acute" effects of cannabis, namely: 
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"(1) naïve users should be careful and if they choose to smoke cannabis, should do so with the 

experienced users and in an appropriate setting. 

 

(2) no one should be studying, writing an exam or engaging in other complex mental activity 

while in a state of intoxication induced by cannabis; 

 

(3) pregnant women should not smoke cannabis; 

 

(4) the mentally ill or those with a family history of mental illness should not use cannabis; 

 

(5) no one should drive, fly or operate complex machinery while under the influence of 

marihuana." [21] 

127. "Despite the considerable uncertainty" regarding the reseach pertaining to 

'adverse effects' of cannabis use by 'chronic users' as formulated in the Hall 

Report, the trial judge nevertheless concluded that the " major adverse effects (for 

such a group) "include respiratory diseases, the development of a 'cannabis 

dependence syndrome,' and 'subtle forms of cognitive impairment, most 

particularly of attention and memory, which persist while the user remains 

chronically intoxicated, and may or may not be reversible after prolonged 

abstinence from cannabis." [22] 

 

128. The trial judge also listed "major possible adverse effects" from chronic use as : 
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1. an increased risk of developing cancers of the aerodigestive tract, i.e. oral cavity, pharanx 

and oesophagus; and  

 

2. a decline in occupational performance marked by underachievement in adults in 

occupations requiring high level cognitive skills, and impaired educational attainment in 

adolescents." [23] 

 

129. The trial judge also identified three traditional 'high risk groups' as adolescents 

with a history of poor school performance; women of childbearing age and 

persons with pre-existing diseases such as cardiovascular diseases, respiratory 

diseases, schizophrenia or other drug dependencies. 

130. The trial judge noted that "apart from the "rare and transient" acute effects noted 

above, a healthy adult who is a low/occasional/moderate user of marihuana 

would not face significant health concerns from smoking marihuana"  

[25].(Our emphasis). 

 

131. In considering the risk of harm to others or to society as a whole from 

smoking cannabis, the learned trial judge found that "the only such risk could be 

from a person in a state of intoxication should he or she drive, fly or operate 

complex machinery.  However, the trial judge noted that s. 253 of the Criminal 

Code already prohibits such activities" [26]. 
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132. Dealing with whether cannabis use imposed a burden on society, the trial judge 

concluded that "current rates of marihuana consumption have not caused any 

burden on the health care system, particularly when compared with the costs 

associated with alcohol and tobacco." [27] (Our emphasis). 

 

133. The trial judge then went on to list the harm caused by the prohibition of 

marihuana. We summarise this list as follows: 

 

(a) an estimated six hundred thousand Canadians now have criminal records 

for cannabis related offences while others are free to consume society's 

drugs of choice, alcohol and tobacco even though those drugs are known 

killers; 

 

(b) disrespect for the law by upwards of one million persons who were 

prepared to engage in this proscribed activity; 

 

(c) distrust by users of health and educational authorities who, in the past, had 

promoted false and exaggerated allegations, and the risk, especially for the 

young, that they will no longer listen, even to truth; 
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(d) lack of open communication between young persons and their elders about 

their use of cannabis; 

 

(e) the risk that young people will be associated with actual criminals and 

hard drug users who are the primary suppliers of the drug; 

 

(f) the lack of governmental control over the quality of the drug...; 

 

(g) the creation of a lawless sub-culture whose only reason for being is to 

grow, import and distribute cannabis; 

 

(h) the enormous financial costs associated with the enforcement of the law; 

 

(i) the inability to conduct meaningful research into cannabis because 

possession thereof is unlawful. [28] 

 

134. The trial judge then summed up her findings on the 'harm' posed by canabis use 

and concluded that "...At current rates of use, these costs are negligible compared 

to the costs associated with alcohol and drugs." [29]. 
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135. The trial judge (in Caine) had characterized the issue as whether section 7 of the 

Charter guaranteed the right to use cannabis and not whether the individual had a 

right to autonomy and a right to make decisions about his bodily integrity. 

According to the trial judge " that, in my view, is too abstract an approach for a s. 

7 analysis"; and concluded that it did not. [32] 

 

136. The Court of Appeal started by analysing the three main stages to a section 7 test 

as set out in R v White [1999] 2 SCR 417 at 436: 

 

"Stage one: Has the Applicant suffered a real or imminent deprivation of life, 

liberty, security of the person, or combination of these interests.  Is the 

deprivation sufficiently serious to attract Charter protection? 

Stage two: Identify and define the relevant principles of fundamental justice; 

 

Stage three: Is the deprivation in accordance with the principles of fundamental 

justice?" [36] 

 

137. In considering whether the impugned legislation struck the right balance between 

the rights of the individual and the interest of the State, the Court of Appeal 

quoted McLachlin J in Cunningham v Canada 1993 (2) SCR 143 at 151-2 as  
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"The principles of fundamental justice are concerned not only with the interests of a person who 

claims his liberty has been limited, but with the protection of society.  Fundamental justice 

requires that a fair balance be struck between these interests, both substantively and procedurally  

 

The first question is whether, from a substantive point of view, the change in the law strikes the 

right balance between the accused's interest and the interest of society ... ". [60]. 

 

138. The Court of Appeal held that societal interests could be considered during the s.7 

analysis due to the nature of the 'harm principle' [63]. It then went on to analyse 

whether a breach of s.7 could be saved by s.1. Despite conflicting court decisions, 

the Court of Appeal held that the Supreme Court of Canada would always 

consider s.1 after finding a breach of s.7, "due to the wider range of principles 

and values at play in a s.1 analysis, that are not at play during a s.7 analysis." 

[67] 

139. The Court of Appeal then went on to analyse the section 7 Charter rights relied 

upon by the appellants' in terms of its three-stage enquiry. 

 

140. The Appeal Court found that the Appellants had succeeded on stage one of the 

enquiry [69], and then moved directly onto the second stage of the enquiry.  In 

this regard, the Appeal Court traced the legislative history of the Narcotic Control 

Act and the purpose of the prohibition and the ideas that surrounded it [72 – 97].  

In summary, the Appeal Court stated (at [96]): 
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"Narcotics legislation in Canada has taken many twists and turns during the last century, but the 

overarching goal of stamping out drug trafficking has remained somewhat constant ... The history 

of the offence of simple possession of narcotics however, is not as focused.  The only part of this 

history that does seem clear is that the urgency to punish individuals for simple possession has 

wained over time...." 

 

141. Whilst still busy with stage two of the enquiry, the Court of Appeal then went on 

to analyse whether the "harm" principle is the operative principle of fundamental 

justice in this case [97].  The court at [98] quoted John Stewart Mill's essay on 

liberty. 

 

142. The Court of Appeal then summarised the Appellants' contentions as follows: 

"To summarise, the Appellants argue that the State has no right to interfere with the personal 

freedom and liberty of an individual unless that individual causes harm to other persons or to 

society in general.  Therefore, the State has no right to imprison individuals for activities that only 

cause harm to themselves. "[100] 

 

And at [101]: 

 

"The Appellants argue that possessing or smoking marihuana may in some cases have harmful 

effects on the smoker, but it does not harm others.  Imprisoning a person for possessing marihuana 
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would thereby violate the "harm principle" in the same way as imprisoning somebody for 

consuming caffeine or fatty foods." 

 

143. The Court of Appeal then went on to analyse whether the harm principle was a 

principle of fundamental justice by looking at Canadian common law, leading 

foreign treatises on criminal law, law reform commissions, Canadian federalism 

cases, and leading Charter cases ([104 to 133]). 

 

143.1  The Appeal Court citing one of the leading Charter cases, R v Butler 

(supra) dealing with whether a law's provisions on obscenity were a 

justifiable infringement on freedom of expression stated: 

 

"'..The court found that the purpose of these provisions was the "avoidance of harm to 

society" rather than Victorian morality about sexuality. The Court stated at p. 492 that 

"legal moralism" was no longer a valid purpose for legislation. Rather, the harm caused 

to society and to others was the basis for a criminal prohibition. Sopinka J stated at 498: 

 

The objective of maintaining conventional standards of propriety, independently 

of any harm to society, is no longer justified in light of the values of individual 

liberty which underly the charter. [Emphasis added] " [125].  (Our 

emphasis) 
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143.2 Sopinka J had found there was a "rational connection " between the 

prohibition of extreme pornography and the prevention of harm to society. 

He considered the "minimal impairment" stage of the R v Oakes                

test, and held that the test was whether Parliament had a reasonable basis 

for concluding that harm will result, irrespective of proof of actual harm 

eventuating. [125] 

 

143.3. This was the approach of the majority of the court in R v Cuerrier [1998] 

2.S.C.R. 371 who concluded that there was no prerequisite that actual 

harm must have resulted, merely a significant risk of harm to others. 

However, the minority judges found that "the courts should not broaden 

the criminal law to catch conduct that society generally views as non-

criminal."  [126-129] 

 

144. Court of Appeal, after finding that the harm principle was not absolute and there 

were exceptions to it, for example, in protecting vulnerable groups such as 

children (but that such a limitation would not in any event have effected the 

appellants because they were healthy adults ) [131-133] then concluded that: 

 

"... The harm principle is indeed a principle of fundamental justice within the meaning of section 

7. It is a legal principle and it is concise.  Moreover, there is a consensus among reasonable people 
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that it is vital to our system of justice.  Indeed, I think that it is common sense that you don't go to 

jail unless there is a potential that your activities will cause harm to others".  (Our emphasis) 

 

145. The Court of Appeal then moved onto stage three of the enquiry namely whether 

deprivation of the Appellants' rights was in accordance with the principle of 

fundamental justice  [135 to 162]).  The Court of Appeal commenced this analysis 

by finding that the section 7 test set out by the Supreme Court of Canada made it 

clear that courts should balance the right of the individual against the interest of 

the State. [137]   

 

146. The Court of Appeal then had to determine whether the impugned Act was in 

accordance with the harm principle. The question was "whether the prohibited 

activities hold a 'reasoned apprehension of harm' to other individuals or 

society,..The degree of harm must be neither insignificant nor trivial"[138] (Our 

emphasis). 

 

147. The majority of the court (Braidwood J with whom Rowles J concurred) accepted 

the findings of fact of the trial judge in Caine (supra) that cannabis did pose a risk 

of harm to society [142] "and held: 
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"Therefore, I infer from the reasons of the learned trial judge that marihuana poses a risk of harm 

to others that is not insignificant nor trivial.  I also infer that such a finding is supported by the 

evidence.  Consequently, the deprivation of the Appellants' liberty interest is in accordance with 

the harm principle." (Our emphasis). 

 

148. The majority then analysed the Narcotics Control Act and whether it struck the 

right balance between the individual and the State, the rights of the individual, 

and the interest of the state and judicial deference in social policy cases [144-

157]. 

 

149. Braidwood J stated that the balancing test in Stage Three of the s.7 test "is 

admittedly quite close...Additionallly, there are the numerous other factors listed 

by the trial judge in Caine that should be considered and in particular I point to 

the fact that every year thousands of Canadians are branded with a criminal 

records (sic) for a "remarkable benign activity" such as smoking 

marihuana."[155] (Our emphasis). And at [156], he states "Once again, there is 

no clear winner in this 'balancing test". 

 

150. Braidwood J held: 

 

"In conclusion, the deprivation of the Appellants' liberty caused by the presence of penal 

provisions in the NCA is in accordance with the harm principle.  I agree that the evidence shows 
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that the risk posed by marihuana is not large.  Yet, it need not be large in order for Parliament 

to act.  It is for Parliament to determine what level of risk is acceptable and what level of risk 

requires action.  The Charter only demands a "reasoned apprehension of harm" that is not 

significant (sic) or trivial.  The Appellants have not convinced me that such harm is absent in this 

case." [158] (Our emphasis)  

 

151. Prowse J, in her dissenting judgment, held: 

 

"In the result, however, I am satisfied that the appellants have established that (the impugned 

provisions) breach their right to life, liberty and security of the person in a manner which is 

inconsistent with a priniciple of fundamental justice, in this case, the "harm principle". I base this 

conclusion on the findings of Judge Howard with respect to the extent of the harmful effects of 

marijuana, summarised by Braidwood J.A. at para 142 of his reasons, and accepted by the Crown 

for the purpose of these appeals. In my view, and subject to a s. 1 analysis, the nature and 

extent of the harmful effects of marijuana as disclosed by the evidence are not sufficiently 

serious to justify the imposition of criminal law sanctions, including imprisonment. I would 

therefore, allow the appeals to the extent of finding that the appellants have established a prima 

facie breach of their rights under s. 7 of the Charter insofar as s. 3(1) of the NCA are concerned. 

I would then adjourn the appeals to permit counsel to make further written submissions with 

respect to the application of s. 1 of the Charter."[165] (Our emphasis) 

 

152. In dissenting from Braidwood J on his interpretation of Butler supra, she stated: 
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"As Mr Justice Braidwood indicated in para 138 of his reasons, however, Butler does not stand 

for the proposition that Parliament is entitled to criminalise conduct which creates a reasoned 

apprehension of harm, if the harm apprehended is 'insignificant' or 'trivial'. ... " [170] 

 

153. Prowse J continued: 

 

"While I agree with Mr Justice Braidwood that the risk of harm to society from simple possession 

of marihuana is not insignificant or trivial, and that the evidence of the trial judge justifies the 

finding she made in that regard, I do not agree that this is the appropriate formulation of the test to 

be applied in these circumstances.  Rather, I would interpret the Butler test as justifying 

Parliament in imposing criminal law sanctions to prohibit specified activity if there is a reasoned 

apprehension of harm of a 'serious', 'substantial' or 'significant' nature, whether or not 

actual harm can be established." [171] (My emphasis) 

 

154. Prowse J held: 

 

"In my view, one of the most useful statements of the legitimate 'reach' of Parliament through the 

use of criminal law sanctions arising from that discussion is that set out in the Ouimat Report (a 

report published by the Canadian Committee on Corrections in 1969). I refer in 

particular to the following passage from the Report quoted at para 113 of Mr Justice Braidwood's 

reasons: 
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1. No act should be criminally proscribed unless its incidence, actual or potential, is 

substantially damaging to society.   

 

2. No act should be criminally prohibited where its incidence may adequately be controlled 

by social forces other than the criminal process.   

 

3. No law should give rise to social or personal damage greater than that it was designed to 

prevent."[173] 

 

155. Prowse J summed up Braidwood J's reasoning on the harm principle and in her 

view, the only finding, based on such reasoning, could have been: 

 

"...the level or degree of harm, or apprehended harm, which justifies Parliament's intervention 

through its use of such sanctions ... must be harm of a 'serious' significant or substantial 

nature.  It is not sufficient to say that the apprehended harm must be 'non-trivial' or 'insignificant'.  

In my view, those words posit too low a threshold to justify Parliament's intervention through the 

imposition of criminal law sanctions.  " [177]  (Our Emphasis) 

 

156. Prowse J then went on to find that based on the evidence placed before the trial 

judge, that: 

 

"... The findings ... do not amount to a finding of a reasoned risk of serious, substantial and 

significent harm to society or to others from the mere possession (or use) of marijuana. If there 
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was evidence available that would gainsay this conclusion, it was not placed before the trial judge, 

nor is it before us on this appeal". [178] (Our emphasis). 

 

157. Prowse J then held: 

 

"I do not wish to be understood however, as ignorning the risks of harm from the use of marijuana 

which the trial judge has identified.  There are risks, and it may be that further research would 

establish that these risks are more serious than we have been led to believe.  But it is not every 

risk of harm which does, or should, justify the full weight of the law being brought to bear 

on the individual through the imposition of criminal law sanctions.  If Parliament criminalizes 

an activity where the evidence indicates that the actual or threatened harm to society or others is 

not serious, substantial or significant, it leaves itself open to a challenge under the 

Charter...Faced with such a challenge, the Courts must examine whether the impugned law has 

struck a legitimate balance between the individual and state rights... " [179] (Our emphasis) 

 

158. Referring to the balancing of interests that has to occur, Prowse J held: 

 

"At para 155 of his reasons, Mr Justice Braidwood refers to the result of the balancing process as 

being 'quite close', and at para 156 he states that 'there is no clear winner in this balancing test.'  In 

the result, he determines that it is appropriate to defer to Parliament's decision to criminalize the 

activity on the basis that, while the risk of harm posed by simple possession of marihuana is 'not 

large', 'it need not be large in order for Parliament to act'.  He concludes that it is up to Parliament 
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to determine what level of risk is acceptable and what level of risk requires action through the 

imposition of criminal law sanctions."[184] 

 

159. Prowse J continued: 

 

 "If I agreed with Mr Justice Braidwood that the appropriate test to be applied in determining 

whether Parliament is justified in prohibiting conduct through the use of criminal sanctions is a 

reasoned apprehension of harm which is neither trivial nor insignificant, I would agree with his 

conclusion that, once this threshold is reached, it is up to Parliament to determine whether to 

criminalize the activity. But, as I have already stated, I am unable to accept that Parliament has 

such an untrammeled discretion based on such a de minimus threshold". [185] 

 

160. Prowse J concluded: 

 

"...I conclude that the balancing of interests under the third stage of the Section 7 analysis must be 

resolved in favour of the individual.  In my view, the evidence does not establish that simple 

possession of marihuana presents a reasoned risk of serious, substantial or significant harm 

to either the individual or society or others.  ... "[187]  (Our emphasis) 

 

161. We respectfully point out that the Canadian Court of Appeal was dealing with the 

question of the recreational use of cannabis. It was not dealing with issues going 

to the very heart of our Constitution, namely, the right of religious freedom and 
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observance, the right of dignity, the right to equality and the right not to be 

discriminated against on the ground of religion, coupled together with the right of 

'personal autonomy' (in terms of section 12(2)(b) of our Constitution) and the 

right to privacy. 

 

If it had been dealing with such issues and relying on the same scientific and 

medical findings which were before it, on the test as formulated by Braidwood J, 

we are in no doubt, that the majority in the Court of Appeal would have upheld 

the appeal. This is especially so as Braidwood J found that the result of the 

balancing process (dealing, we must not forget, with the recreational use of 

cannabis) was 'quite close' and 'there is no clear winner in this balancing test."  

 

We submit that if the issues before the Court of Appeal were similar to those 

seized by the above Honourable Court, the Canadian Court would have had to tilt 

the balance in favour of Appellant. We must stress, as we have already shown to 

the above Honourable Court, that Appellant's use of cannabis is not for 

recreational purposes. It is a central and vital tenet of his religion. 

 

162. We accordingly respectfully submit that it would therefor have made no 

difference whether the Canadian Court of Appeal in an adjudication on issues 

presently seized by the above Honourable Court, had applied the test as 
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formulated by the majority in that case for the threshold test for criminal 

sanctions namely, that a reasoned apprehension of harm is required which is not  

insignificant and not trivial whether or not actual harm can be established;  or the 

test as formulated by the minority in that case, of a reasoned apprehension of 

harm of a serious, substantial or significant nature,whether or not actual harm can 

be established. 

 

163. We submit that the harm principle is part of our Constitution and that the 

threshold test for criminal sanctions 'in an open and democratic society based on 

human dignity, equality and freedom' requires a reasoned apprehension of harm 

of a serious, substantial or significant nature. We further submit that there must be 

proof of actual harm.  

 

164, We also respectully point out that the Canadian Charter does not make separate 

provision for the right of privacy and 'personal autonomy', bundling them with the 

right to life, liberty and security of the person (s. 7), while in our Constitution, 

privacy and 'self autonomy' (section 12(2)(b)) are separate rights on its own. 

 

164.1 We feel we should mention the decision of the Nova Scotia Supreme 

Court in Regina v Kerr [1986] 75 NSJ (2d) 305 (CA) which the CPD 

used in support of its conclusion that an absolute prohibition on the 
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possession and use of cannabis was permissible in terms of the limitations 

clause (Judgment p 395: 12-397:5). We respectfully submit that this 

reasoning was erroneous. As far as Regina v Kerr is concerned, the 

decision of the Court runs to a little more than a single typed page. The 

ratio is set out by Morrison J and makes it clear that the judgment was 

based on a finding of fact: 

 

"I refer to the case of Regina v Videoflicks Ltd (1985) 48 O.R. (2d) 395 (O.C.A.), as 

mentioned by both counsel, wherein the court said as follows (p 423): 

'...In my view, where one claims exemptions on grounds of religion or conscience to a 

particular government regulation or requirement, one must be prepared to show that the 

objection is based upon a sincerely held belief based upon a lifestyle required by one's 

conscience or religion. Otherwise, s. 2(a) of the Charter might become a limitless excuse 

for avoiding all unwanted legal obligations.' 

 

We are satisfied from the evidence that the appellant did not establish such a belief in 

evidence although he testified and had the opportunity to do so." (at p 4 of 6) 

 

United States of America 

 

165. We have already shown that the constitutional practice of the majority judges in 

the American Supreme Court differs completely from the approach taken by the 

South African and Canadian courts.   
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166. Guam is considered to be a federal instrumentality of the United States of 

America. The People of Guam v Benny Toves Guerrero CR 0001-91 (1999) 

(Unreported) was decided on 29 July 1999 in Guam. Guerrero, a practising 

Rastafari, was charged with the first degree felony charge of importation of an 

illegal substance, cannabis, into Guam in violation of 9 G.C.A Section 67.89 (a). 

 

166.1 The Court found that Guerrero had demonstrated that he was a legitimate 

member of the Rastafari religion and had established that the use of 

cannabis was a necessary sacrament in the practise of his religion. 

 

166.2 The Court found that although the RFRA had been declared 

unconstitutional in State and Local jurisdictions, it was still applicable to 

Guam because Guam was considered a federal instrumentality of the 

United States of America, and that the Supreme Court in invalidating the 

RFRA in state jurisdictions, had made no specific reference to the 

constitutionality of the Act in federal jurisdictions.  

 

166.3 The court further found that the Government had not offered anything in 

opposition to the Defendant's claim, and had not demonstrated a 

compelling interest to deny the Defendant's rights to the free exercise of 
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his religion by using cannabis as a sacrament. The statute prohibiting the 

importation of cannabis did not pass the strict scrutiny analysis because 

the Government had not demonstrated a compelling state interest to deny 

Guerrero's right to the free exercise of his religion by using cannabis as a 

sacrament  

 

166.4 The Court also found that "The Government has not alleged or attempted 

to show the statute is the least restricted means of carrying out this 

purpose." 

 

166.5 The Court held that 9 G.C.A Section 67.89 violated inter alia, the RFRA. 

The Court accordingly granted Guerrero's motion to dismiss the charges 

against him as a violation of his First Amendment free exercise rights. 

 

166.6. Guerrero was taken on appeal to the Supreme Court of Guam. We do not 

yet know the result but believe the Government could only be successful if 

the Supreme Court could find that the RFRA was not applicable to Guam. 

 

167. We accordingly submit that in the United States of America, as their 

constitutional jurisprudence is completely different to our own, their 

constitutional precedents are of limited assistance in determing the scope of our 
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constitutional protection (See Ackermann J in National Coalition for Gay and 

Lesbian Equality v Minister of Justice (supra) at [55]). Nevertheless, there is a 

heightened sensitivity in the United States of America towards the religious rights 

and religious observances of people and that it was for this reason that Congress 

enacted the RFRA and the American-Indian Religious Freedom Restoration 

Act (1994) in an attempt to protect those religious rights, which were under attack 

especially as a result of the Peyote Case (supra). 

 

Germany 

 

168. In Bverf GE 90,145 (1994) (the "Hashish Drug" case) the Constitutional Court of 

Germany considered whether the consumptioin of cannabis is injurious to the 

consumer and the public. According to Kommers,'The Constitutional 

Jurisprudence of the Federal Republic of Germany' (at 314), several lower 

courts had questioned the constitutionality of prison sentences imposed on the use 

or sale of 'soft' drugs, such as cannabis and hashish. In referring the constitutional 

issue to the Federal Constitutional Court, the lower courts had doubted that the 

use of these soft drugs could be penalized while allowing the use of alcohol to 

remain unpunished. Lubeck's district court even suggested that the right to 

intoxication, like the right to eat and drink, is part of the liberty protected by 

Article 2 (1). The Court ultimately upheld the prohibition but did so because of 
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the unique feature of German criminal process; namely the statutory power of 

prosecutors to dismiss minor cases in which no harmful conduct has occurred. In 

fact, the Court indicated that without this power of dismissal the prohibition may 

indeed be violative of constitutional rights. The Court reached the following 

conclusions with respect to the harm occassioned by consumption of cannabis: 

"There is far-reaching agreement that cannabis products do not lead to physical dependence ... and 

– apart from the chronic consumption of large doses – do not lead to the development of tolerance 

...  The direct damage to health resulting from moderate use is also considered to be slight ... On 

the other hand, the possibility of psychological dependence is hardly contested ... for a minority of 

cannabis consumers in the case of chronic consumption of large doses; at the same time, however, 

the addiction potential of cannabis products is categorized as very slight ... This is consistent with 

the large number of unobtrusive occasional consumers, and of users who restrict themselves to the 

consumption of hashish.  It has also been reported that long-term consumption of cannabis 

products can lead to behaviour disorders, lethargy, apathy, anxiety, derealization, and depression 

... and that this can disrupt personality development, specifically of young people.  On the other 

hand, there is disagreement as to whether the use of cannabis products can cause the so-called 

amotivational syndrome, a condition characterized by apathy, passivity and euphoria. The point at 

issue is whether it is consumption of cannabis products which cases the amotivational syndrome 

... or whether such consumption is the result of a pre-existing attitude to life ...(180) 

 

The majority of authorities now reject the view that cannabis has a "pacestting" function 

for hard drugs, in so far as an actual physical characteristic of cannabis products is meant ... This 

is in accordance with the result of the 1990 survey ... according to which only 2.5% of hashish 

users also use other drugs which are subject to the provisions of the Narcotics Act.  This does not 
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preclude cannabis consumption, in an undetermined number of cases, having a "transfer effect" 

with respect to hard drugs.  It is generally supposed, however, that this has less to do with 

habituation than with fact that the drugs market forms a single unit – the cannabis user generally 

buys his hashish from dealers who also traffic in "hard" drugs ... Finally, there is no disagreement 

as to the fact that acute cannabis intoxication can have a negative effect on driving ability.  (181) 

 

If acquisition or possession of cannabis products is restricted to small quantities for occasional 

personal use, then the concrete danger of the drug being transferred to third parties is in general 

not very significant.  Accordingly, the public interest served by punishment is as a rule 

minor.  In its effects on individual offenders, the imposition of penalties within the criminal 

law on occasional users of small quantities of cannabis products and on those who are 

merely trying out the drug may lead to results which are unreasonable and, from the point 

of view of prevention, actually negative.  It may, for example, lead to persons being driven 

into the drugs scene or to their developing a feeling of solidarity with it."  (188) (Our 

emphasis) 

 

169. The majority of the Court concluded that in the light of the growing body of 

evidence that the prohibition of cannabis was based on faulty and inaccurate 

scientific data, government was obliged to observe and review the effects of 

current legislation taking into account the experience of other countries. In so 

doing, the government would have to assess whether and to what extent the 

removal of restrictions on cannabis would lead to a seperation of different drug 

markets and thus contribute to the stemming of the consumption of narcotics as a 



 131

whole, or whether the 'blunt instrument' of the criminal law was the only 

resistance to the drugs market overall and the organized crime which controlled it. 

170. In a dissenting opinion (i.e., dissenting from the majoriy's conclusion that current 

policies of non-enforcement cure any potential constitutional infirmity), Sommers 

found there was a constitutional obligation on the Legislature to conduct studies 

whenever it appeared that the factual basis for its earlier legislative action had 

been called into question. He stated: 

 

"In my view, the limit of what is justifiable has been exceeded in so far as the importation, 

conveyance in transit, acquisition and possession of small quantities of cannabis products for 

personal use are concerned.  This objection cannot, it is true, be levelled at the 1971 legislature.  

At that point in time, the pressure of the problem and the pressure of time, as well as the 

inconclusive state of knowledge set out in the government bill ... justified the full extent of the 

prohibition, enforced by penalties, of cannabis products. 

 

...As the Senat assumes, however ... the legislature may be obliged, because of changed 

circumstances, to review and revise regulations which were originally constitutional ... Among 

other things, this is the case when an evaluation of the existing situation which was unexceptional 

from a constitutional point of view at the time is later shown to be wholly or partly incorrect ... 

After more than twenty years, the general threat of penalties ... can, on the basis of this uncertain 

evaluation of the dangers, no longer be accepted without qualification, especially since the 

relationship between the spread of the illicit drugs market, together with the crime accompanying 

it and resulting from it, and the criminalisation of involvement with small quantities of cannabis 

products purely for consumption appears increasingly less clear.  
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The final decisive factor in my considering, to the extent indicated, that the limit of what is 

justifiable from the point of view of the prohibition of excess has been exceeded – leaving aside 

the slightness of the danger involved and the way in which the relevant types of behaviour have 

been made abstract offences of endangerment "of the second and third degrees" – is the far-

reaching effect of criminalisation, which is now called into question by the changed factual 

background.  The Senat takes the number of cannabis consumers in the Federal Republic of 

Germany to be up to 4 million, of whom more than half (56,7%), however indicate that they 

consume cannabis on between one and five occasions per year ... Accordingly, it speaks of a large 

number of unobtrusive occasional consumers ...  It has not been shown that any significant 

proportion of these occasional consumers pass cannnabis on to groups which are at risk.  The fact 

that behaviour preparatory to personal consumption, which is not in itself subject to penalties, is 

threatened with punishment means that those concerned are ultimately made responsible for the 

presumed harmful tendencies or criminal behaviour of third parties.  

 

...In so far as criminalisation is, furthermore justified as serving to combat the market, they are 

being compelled to serve a higher purpose.  Attaching the threat of punishment to an activity 

which is only very slightly and indirectly dangerous brings them close to being merely a means 

to an end.  This means, however, that the threat of punishment is no longer compatible with the 

right to dignity and respect which is protected by the constitution  

 

...Matters might only be different if a more reliable assessment of the dangers became available 

through more extensive clarification of the actual situation.  If, as is the case with the 

comprehensive criminalization of involvement with cannabis products, persistent doubts are 

expressed from various quarters, over a period of years, as to the existing legislation, then the 
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legislature will only be fulfilling its obligation to observe, review and revise if, on the basis of 

reliable sources, it determines for itself whether the factual basis for its evaluation is still valid.  

 

... The Senat has not demanded detailed explanation from the legislature as to whether or how it 

has fulfilled its obligation with respect to the extent of the penalties which is at issue here.  Nor 

has the Senat gathered evidence itself, for example by obtaining reports from experts ... in order to 

be able to base its ruling on a sufficiently broad and up-to-date factual foundation." (219-225) 

 

171. Accordingly, the Court advised the Legislature to decriminalize small quantities 

of these 'soft' drugs. While the majority appeared willing to defer to the 

Legislature's judgment of what measures where suitable to prevent drug 

addiction, the Court warned that the means used to achieve the goal should not be 

out of proportion to the law's objective, especially where small quantities of these 

'soft' drugs were consumed without it endangering other persons or society. 

 

Conclusions 

 

172. We respectfully submit, that foreign case law shows that cannabis is not perceived 

internationally to be a dangerous drug, and is viewed internationally as less 

dangerous than alcohol. We will now show the above Honourable Court that there 

is a definitive movement in Western liberal democracies towards the 

decriminalisation of the possession and use of cannabis for personal use. 
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COMMISSIONS AND OFFICIAL REPORTS 

 

Introduction 

 

173. Various commissions and other enquiries have been set up around the world over 

the years to enquire into the safety or otherwise of cannabis. The following 

government sponsored reports, inter alia, have recommended decriminalisation of 

cannabis in light of their conclusion that cannabis does not cause sufficient harm 

to the individual or to society at large so as to justify resort to criminal sanctions: 

 

(a) 1893 Indian Hemp Commission (British/Indian) (Rule 30 Documents 

p237-238); 

 

(b) 1944 La Guardia report (USA) (Rule 30 Documents p226-230); 

 

(c) 1967 President's Commission on Law Enforcement (USA); 

 

(d) 1968 British Advisory Committee report on Drug Dependence (The 

Wootton Report); 
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(e) 1972 National Commission on Marijuana and Drug Abuse (Shafer 

Commission) (USA); 

 

(f) 1979 and 1994 Australian and South Australian reports; 

 

(g) 1995 Dutch report. 

 

Le Dain Commission 

 

174. The only comprehensive study ever conducted in Canada was the Le Daine 

Commission (supra), chaired by Gerard Le Dain (later Le Dain J of the Supreme 

Court of Canada) that was commissioned by the Canadian Government in 1969.  

That enquiry was commissioned in response to concern over the growing use of 

cannabis and hallucinogenic drugs by young people in Canada. After almost four 

years of public hearings and research, the commission found that "the costs to a 

significant number of individuals, the majority of whom are young people, and to 

society generally, of a policy of prohibition of simple possession are not justified 

by the potential for harm of cannabis and the additional influence which such a 

policy is likely to have upon perception of harm, demand and availibilty.  We, 

therefore, recommend the repeal of the prohibition against the simple 

possession of cannabis.  The cultivation of cannabis should be subject to the 
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same peanalties as trafficking, but it should not be a punishable offence unless it 

is cultivation for the purpose of trafficking..." (Rule 30 Documents p278-279).  

(Our emphasis) 

Other findings by the Le Dain Commission are, inter alia: 

 

174.1 " Although the possession of cannabis is a crime, and in obtaining it an 

individual must normally come in conflict with other individuals 

committing drug offences, there is no scientific evidence that cannabis 

itself is responsible for the commission of other forms of criminal 

behaviour. Chopra and Chopra45(sic) suggest that cannabis use may, in 

fact, actually reduce the occurrence of crimes of aggression.." (Rule 30 

Documents p222-223 [166]). 

 

174.2 " Physical dependence on cannabis has not been demonstrated and it 

would appear there are normally no adverse physiological effects or 

withdrawal symptons occuring with abstinence from the drug..." (Rule 30 

Documents p 224 [169]) 

 

174.3 " On the whole, the physical and mental effects of cannabis, at the levels 

of use presently attained in North America, would appear to be much less 
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serious than those which may result from excessive use of alcohol." (Rule 

30 Documents p242) 

 

174.4 "The short-term physical effects of cannabis (apart from those which 

affect psychomotor abilities) are relatively insignificant on normal 

persons, and there is as yet no evidence of serious long-term physical 

effects from use at current levels of consumption in North America." 

(Record Rule 30 Documets p243) 

 

174.5 "The theory that cannabis leads to heroin because the vast majority of 

heroin users are found to have used cannabis has to be dismissed on the 

ground of faulty logic..." (Record Rule 30 Documents p249) 

 

174.6 "We are in general agreement that the regular use of cannabis by 

adolescents has, in all probability, a harmful effect on the maturing 

process (of adolescents), and that this should be the chief focus of our 

social concern.." (Record Rule 30 Documents p 243) 

 

174.7 "...The present legal characterization of cannabis is simply not believed. 

People are not misled by the inclusion of cannabis in the Narcotics 

Control Act into believing that its effects are as harmful as those of 



 138

heroin...Because the present classification and legislative treatment of 

cannabis is so generally recognized to be erroneous and indefensible, any 

change in it which corresponds more closely to the facts could be expected 

to command much more respect and careful attention, and might well 

have the opposite effect of that which is feared by many: namely, to lead 

people to treat cannabis more seriously, if that is what the facts indicate.' 

(Record Rule 30 Documents p268) 

175. In evaluating what constitutes legitimate grounds for social concern, the Le Dain 

Commission held that "we are still of the opinion that harm is the most useful 

criterion for social policy..." (Record Rule 30 Documents p 241). The 

Commission cited with approval the classic exposition of John Stuart Mills in his 

Essay on Liberty that "the only purpose for which power can be rightly 

exercised over any member of a civilized community against his will, is to 

prevent harm to others..." (Record Rule 30 Documents p251), save where the 

person does not have the requisite maturity for the exercise of truly free choice, 

such as children. 

 

In evaluating any possible harm that could eventuate from free choice to an 

individual and possibly to other persons and society in general, the Commission 

followed the logic of Mills that such secondary effects are "attributable not to 
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the general kind of conduct (for example, non medical use of drugs) as such, but 

to certain factors in the individual, such as excessive use, lack of responsibility, 

and the like. Thus, in Mill's view, the fact that driving while under the influence of 

a drug may result in injury to others would not be a reason for prohibiting the use 

of the drug altogether.  The injury is not the direct result of drug use as such but 

the driving while under the influence of the drug, and the law should direct 

itself to prohibiting and punishing this particular conduct rather than drug use as 

a whole."  

 

For according to Mills, "the inconvience is one which society can afford to bear, 

for the sake of the greater good of human freedom." (Record Rule 30 

Documents p254-255)  (Our emphasis) 

 

176. Pursuant to the Le Dain Commission, the Trudeau government introduced Bill S-

19, which would have removed penal sanctions for simple possession of cannabis 

for a first offence and substituted a fine in its place. The bill however died on the 

Order Paper. (Rv Malmo-Levinne 2000 BCCA 335 at [92]) 
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The World Health Organization Report 

 

177. We submit that the evidence has shown that the use of cannabis by healthy adults 

is relatively harmless to health, even if used over long periods of time, especially 

so when compared to the so-called use of hard drugs, including nicotene and 

alcohol.  In support of this submission, we refer the above Honourable Court to 

the World Health Organisation Project on Health Implications of Cannabis 

Use:  titled "A Comparative Appraisal of the Health and Psychological 

Consequences of Alcohol, Cannabis, Nicotine and Opiate Use of 28 August 

1995 (the "WHO project") (Record Rule 30 Documents 280-322). 

 

178. The WHO project approach to evaluating the possible dangers of cannabis use is 

stated as follows: "Since no human activity is ever risk free, the appraisal of the 

health risks of cannabis presupposes a comparison of its risks with those of other 

relevant activities. The most obvious comparison is with the risks of using other 

major recreational drugs in Western societies namely alcohol, and tobacco.  Our 

purpose in making these comparisons is not to promote one drug over another but 

rather to minimise the double standards that have operated in appraising the 

health effects of cannabis by persons on both sides of the debate about its legal 

status..." (Record Rule 30 Documents p282).  (Our emphasis) 
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179. After conducting a qualitative comparison of the health risks of the above 

substances, the WHO Report made a comparison of the magnitude of the risks.  In 

a summary on the public health significance of cannabis use, the report stated 

inter alia "Overall, most of these risks are small to moderate in size. In aggregate 

they are unlikely to produce public health problems comparable in scale to those 

currently produced by alcohol and tobacco...However, on even the most worst 

case scenario (assuming cannabis use increased to the levels of cigarette smoking 

and alcohol use) it is unlikely that the public health effect of cannabis use would 

approach those of alcohol or tobacco use. Unlike alcohol, cannabis use does not 

produce cirrhosis for example. Moreover, in developed societies cannabis 

appears to play little role in injuries caused by violence, as does alcohol.  Given 

current patterns of use, when rates of consequences are restated on the basis of 

the whole population, consequences of alcohol and tobacco use are clearly of 

greater public health significance than consequences of marijuana use."(WHO 

Report p302, 303 and 305). 

 

Conclusions 

 

180. We accordingly submit that the available evidence is conclusive that the health 

risks associated with nicotene and alcohol are of a much higher magnitude than 

the risks associated with cannabis. 
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181. We submit that International Commissions have uniformally found that the risks 

of cannabis to society are over-exaggerated and most have recommended 

decriminalisation for personal use.  

 

182. It is evident that the criminalisation of cannabis worldwide was accordingly the 

result of double standards, based on arbitrary and emotional criteria with  scant 

regard for the truth.   

 

 

INTERNATIONAL TRENDS 

 

Introduction 

 

183. Prior to the 1920's, cannabis was legal in most Western countries.  Cannabis was 

only criminalised in Canada in 1923 when it was added to the schedule of 

prohibited drugs under the Opium and Narcotics Drug Act.  There was no 

discussion in the House of Commons (Canada) to explain why cannabis was now 

being prohibited beyond the Minister of Health's comment that "There is a new 

drug in the schedule".  (Malmo-Levine (supra [75]).  This criminalisation of 
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cannabis in Canada was as a result of alarmist and scientifically false claims 

about the substance (Malmo-Levine para [76]).   

 

184. In the United States of America, by 1931, at least 29 States had prohibited the use 

of cannabis for non-medical purposes.  Cannabis was first regulated at the Federal 

level by the Marihuana Tax Act of 1937 (Record Rule 30 Documents p25).   

 

185. In South Africa, even though cannabis was widely cultivated traditionally in rural 

areas, its possession was first criminalised in 1928.  Subsequent acts in South 

Africa have merely continued the criminal sanctions on the possession and use of 

cannabis.   

 

186. There has been a trend in most countries of the Western world, save for Canada, 

and to some degree in the United States of America, towards the decriminalisation 

of the possession and use of cannabis. In this regard, we refer to the findings of 

McCart J in R v Clay (supra): 

 

(a) The Netherlands: 

 

Since the 1976 amendment to the Opium Act, Dutch drug policy has 

distinguished between 'drugs presenting unacceptable risks' such as heroin 
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and cocaine, and 'cannabis products.' The rationale is two fold: (1) 

cannabis is not as harmful as the other illegal drugs and should be treated 

differently; and (2) seperation of cannabis from the market and culture of 

other illegal drugs should prevent cannabis smokers from getting involved 

in those other dangerous drugs. 

 

The Dutch reduced possession of less than one ounce (30 grams) of 

cannabis to a misdemeanor punishable by up to one month in prison 

and/or a fine. While strictu sensu this could not be labelled 

decriminalization, the Dutch policy of nonenforcement has de facto 

decriminalized possession of small amounts of cannabis. The Dutch 

authorities allow cannabis and hashish to be purchased at hundreds of ' 

licensed coffee shops' throughout the country. Individuals over the age of 

18 can smoke cannabis at these coffee shops or take it away. Advertising 

cannabis and the sale of hard drugs at these coffee shops are forbidden and 

Government officials visit these coffee shops to ensure that the rules are 

being adhered to and that no quantities of cannabis above the limit are 

sold to any one individual (Record Rule 30 Documents: p323, 326; 418-

420). 
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Due to the Schengen Agreement in 1995 which introduced a border-free 

zone between the Netherlands, France, Germany, Spain, Luxembourg and 

Belgian, France pressurized the Netherlands to reduce the number of 

'coffee shops' and to reduce the quantity of cannabis available to 

individuals to 5 gms.(Record Rule 30 Documents p323-324) 

 

As a result of this policy of decriminalization, studies since 1976 have 

shown that the consumption of cannabis and hashish has not significantly 

increased. Drug per capita use in the Netherlands has historically been 

lower (and never higher) than that in the United States of America where 

cannabis is proscribed. (Record Rule 30 Documents p 326, 420-421). 

 

(b) Germany: 

 

Public prosecutors have been given discretion to dismiss minor cases of 

drug possession unconditionally or on the condition that a fine be paid or  

that community service be completed.  Prosecutors have used this power 

to dismiss minor drug cases in which possession for personal use was 

involved.   
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 (c) Spain: 

 

A 1995 amendment to the Penal Code stipulates that a criminal offence for 

drug possession is only established upon proof of a subjective intent to 

traffic or facilitate drug use by others.  Possession of any illicit drug for 

personal use is no longer subject to any criminal or administrative 

sanction.   

 

 (d) Italy:   

 

Since an Act of Parliament in 1993, possession of cannabis has been a 

misdemeanour only (Boister "Decriminalising Dagga in the New South 

Africa Vol 8 (1995) SACJ 21 at 32-33), while dealing remains criminal 

resulting in the replacment  the criminal sanctions for drug use and 

possession with administrative sanctions.  This is done by the creation of 

drug law exemptions for possession, purchase and import of drugs for 

personal use while keeping the drug user under administrative control. 

 

(e) Switzerland 
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Consumption related offences have for practical purposes been 

decriminalized (Boister'Decriminalising Dagga in the new South 

Africa' supra at p33)  (According to recent media reports, the Swiss 

Parliament has voted to decriminalise the use and possession of cannabis). 

 

 (f) United States of America: 

 

Since the case of Ravin v State of Alaska 537 P.2d 494 (1975) it is not 

against the law to possess cannabis in the privacy of one's residence in 

Alaska. In Alaska, Maine, Minnesota, Mississippi, Nebraska and Oregon, 

possession of small amounts of cannabis is treated as a civil violation 

rather than a crime, much like a minor traffic offence.  In California, New 

York and North Carolina, possession of small amounts of cannabis is 

deemed a misdemeanour; in Ohio, it is a minor-misdemeanour and in 

Colorado it is a petty offence.   

 

In 10 states, possession of small quantities of cannabis remains 

decriminalized and is punished only by a fine. 
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As of summer 1998, eight states had laws that permit physicians to 

prescribe cannabis for medical purposes or to allow a medical necessity 

defence. (IOM Report p28) 

 

(g) Australia: 

 

In 1987, in South Australia, and in 1992, in the Australian Capital 

Territory, "expiation" schemes were introduced which effectively de facto 

decriminalised the use and possession of cannabis.  Under the schemes, 

the police had the option of issuing an expiation notice to anyone caught 

with a specified amount of cannabis instead of charging the individual 

with a criminal offence.  The expiation notice allows the offender to pay a 

small fine and avoid being saddled with a criminal record.  Small scale 

cannabis possession, cultivation or use remain criminal offences:  but they 

are no longer penalised as though they were.  In South Australia the 

designated amounts allowing for the issuance of an expiation notice in lieu 

of criminal charge is 100 grams of cannabis or 20 grams of cannabis resin.  

In addition, an expiation notice can be used for someone cultivating up to 

ten cannabis plants.  In the Australian Capital Territory, the expiation 

notice can be issued for 25 grams of cannabis or up to 55 plants being 

cultivated.   
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Conclusions 

 

187. We submit, that far from being viewed as an international evil for which criminal 

sanctions are demanded (which belief appears to be still current among parts of 

the South African Judiciary), cannabis is now being viewed as a substance, not 

totally benign but not sufficiently harmful either to individuals themselves, 

other persons and society in general, requiring its total prohibition. As we have 

shown, there is, throughout the Western world, a definitive move towards the 

decriminalization of cannabis.  Accordingly, the use of cannabis is being removed 

from the criminal arena into the arena of health policy and education, where we 

submit, it should be. 

 

The South African Position 

 

188. "Cannabis, which is locally known as dagga, has been grown as a traditional crop for years by 

rural South Africans..."   

 

"According to the South African press, the cultivation and sale of marihuana is one of the most 

successful enterprises conducted by the informal sector. South African researchers indicate that 
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the street value of South Africa's cannabis crop in 1990 was reportedly worth an estimated US$4.5 

billion. This figure was more than six times the value of South Africa's sugar production." 

 

"For many rural people, cannabis cultivation and use is not regarded as an illicit activity.  In some 

areas, cannabis is the only cultivatable crop, due to its ability to grow in poor soil.  It is grown as a 

cash crop by many rural communities, which struggle to survive on migrant repittances and 

pensions.  The proceeds from cannabis have been used by thousands of families in the country to 

buy food.  On one occasion, marihuana funded the building of a primary school of education in a 

village in Transkei".  (Record p 227) 

 

The above quotations is taken from the United States of America's Department 

of Justice Drug Enforcement Administration (DEA) Drug Intelligence Fact 

Sheet of December 1993 which was annexed to the answering papers of the 

(Fifth) Respondent in this matter. 

 

189. It can be seen from the DEA's fact sheet, that the cultivation and use of cannabis 

is a traditional passtime among rural Africans, and has been used also, as a 

method of survival by many rural South Africans. 

 

190. The South African courts have recognised that cannabis (dagga) has been 

used for hundreds of years by the indigenous African population. 
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190.1 We refer the above Honourable Court to the case of S v Nkosi & 

Others 1972 (2) SA 753 (T) at 761 H to 762 E where the Court 

found: 

 

 "For example (1) It is also relevant to consider the traditions and attitude of 

different groups of a population towards the use of a drug such as dagga; (2) It 

is general knowledge that some sections of the Bantu (sic) population have been 

accustomed for hundreds of years to the use of dagga, both as an intoxicant and 

in the belief that it has medicinal properties, and do not regard it with the same 

moral repugnance as do other sections of the population." 

 

The court then went on to refer to the usage of dagga in South 

Africa and then continued: 

"In making these observations, we do not, of course, intend to minimise the fact 

that the use of dagga is a great social evil in South Africa.  Nevertheless the 

long-standing indulgence in the use of this substance by a group to which an 

accused person belongs may well constitute a circumstance to be taken into 

account in mitigation at any rate where he had been convicted of the use or 

possession of a small quantity."  (At 762 C-D) 
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190.2 According to JRL Milton and M G Cowling, "South African 

Criminal Law and Procedure" Vol 3 Statutory Offences (1988) 

F3:1,  

 

"The severity of the punishments prescribed for drug abuse has been a source of 

discomfort to the judiciary in the imposition of sentence where the drug 

involved in the offence is dagga (cannabis).  Historically and traditionally dagga 

is widely used in certain sectors of South African Society as a medicine and for 

recreational purposes.  In particular, it is widely resorted to in traditional tribal 

societies, where its use is regarded as being legitimate and acceptable.  The 

imposition of harsh punishment upon persons whose use of the drug was in 

accordance with traditional lifestyles and for purposes that were far removed 

from the conventional image of drug abuse and addiction has caused disquiet 

amoung the judiciary." (Our emphasis) 

 

The learned authors then went on to state: 

"The legislative persistence in a policy of criminalisation of in particular the use 

or possession of dagga has attracted an increasing amount of disquiet.  It has 

been pointed out that equal, if not greater, harm is caused by alcohol, a drug 

freely available and whose use for recreational purposes is perfectly lawful.  

Furthermore, to the extent that the policy seeks to criminalise that which a 

substantial portion of the community do not consider to be morally 

reprehensible, it seems misguided and ineffectual." 
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190.3 Dagga has been used for hundreds of years by the indigenous 

population where its use is regarded as legitimate and not morally 

reprehensible.  It may very well be that the boni mores of the 

South African society demands its decriminalisation.   

 

(See for example: 

Minister van Polisie v Ewels 1975 (3) SA 590A. 

S v A 1993 (1) SACR 600 A at 605 I-h) 

 

191. According to the Appellant, the word dagga is derived from the Khoi-Khoi and is 

also referred to as 'matakwane' (Sotho), 'mbange' (Thonga), 'mbanji' (Shona), 

'mpanzhe' (Venda) and 'nsangu' (Zulu). (Record p14: 15-17). 

 

192. Certain South African Courts have realized that the use of cannabis is far less 

dangerous than a more recent South African licit recreational drug, alcohol, and 

that its demonization is overblown. In this regard, we refer the above Honourable 

Court to the cases of S v Nkabinda 1993 (1) SACR 6 (A) and S v Motsiawedi 

1993 (1) SACR 306 (W).  In the latter case, the court held (at 308 C-H) inter alia 

that: 
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"Dit is my indruk, aan die hand van die talle dagga sake wat op hersiening onder my aandag kom, 

dat dagga so vryelik bekombaar is en dat die gebruik daarvan so algemeen is dat ten minste 'n 

groot deel van die bevolking nie die besit van dagga as 'n ernstige misdaad of 'n groot 

maatskaplike euwel kan beskou nie.  Die siening van 'n groot deel van die gemeenskap is nie 'n 

faktor wat buite rekening gelaat kan word by die bepaling van 'n gepaste straf nie.  'n Straf wat 

hierdie faktor buite rekening laat kan die regstelsel diskrediteer en  kan sodoende teen produktief 

wees.  Verder kan die groot sosiale ontwrigting wat deur swaar strawwe vir die besit van dagga 

veroorsaak word ook nie buite rekening gelaat word nie.  Die meeste van die mense wat aan die 

besit van dagga skuldig bevind word, is nie welgestelde mense nie.  Baie van hulle het families 

wat van hulle afhanklik is.  Swaar strawwe, van boetes sowel as gevangenisstraf, kan gevolglik 

nie anders as om groot ontwrigting te veroorsaak in die huishoudings wat afhanklik is van die 

persone wat aan die besit van dagga skuldig bevind word.  ... Die misbruik van alkohol is 

moontlik 'n groter maatskaplike euwel as die gebruik van dagga en dit is ook die eerste drankie 

wat aanleiding tot die probleem gee.  Tog word die alkoholprobleem met groot verdraagsaamheid 

aangespreek.  Dit is vir my geheel inkonsekwent om 'n soortgelyke probleem soos die gebruik van 

dagga te probeer aanspreek met 'n voorhammer. " 

 

193. We also refer the above Honourable Court to the case of S v Serumala 1978 (4) 

SA 811 (NC) at 815 C-E where Van den Heever J (as she then was) stated: 

 

"Ondervinding leer dat alkohol verslaafdes waarskynlik meer skadelik is vir die gemeenskap as 

wat persone is wat verslaaf is aan die gelyste dwelmstowwe.  In die strafhof dui die getuienis male 

sonder tal daarop dat drank die oorsaak was dat een persoon 'n ander aangerand, selfs gedood het.  
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Ander dwelmstowwe word selde indien ooit as aanleidingsfaktor tot misdaadpleging genoem.  So 

ook is drankmisbruik die oorsaak van baie egskeidings, gebruik van ander stowwe word min van 

gehoor as hoofsaaklike faktor." 

 

We also refer the above Honourable Court to the case of S v Du Plessis 1991 (2) 

SACR 194 (C) at 197 F where the same learned judge remarked: 

 

"Many people are not persuaded that dagga, moderately used, is more harmful than a whisky or a 

glass of wine..." 

 

Legislation 

 

194. The legislation in South Africa concerning cannabis is briefly as follows: 

 

194.1 The Dagga Prohibition Ordinance 48 of 1903 of the Orange Free State 

prohibited the sale, supply or receiving of dagga, but not the use or 

possession of it. Dagga was first criminalized in South Africa by Sections 

61 and 72 of  The Medical, Dental and Pharmacy Act of 1928. This Act 

was supplemented in 1965 by the Drugs Control Act 101 of 1965.  
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194.2 In 1971, the Abuse of Dependence-producing Substances and 

Rehabilitation Centre Act 41 of 1971 was passed.  This latter enactment 

was remarkable for its harsh provisions, with mandatory minimum periods 

of imprisonment without the option of a fine for offences under the Act, 

with the reversal of the burden of proof. 

 

This Act reflected a hardening of official attitudes by the Government 

towards dagga. Thus in 1949, the number of dagga prosecutions was 15 

395, while in 1970-1, 40 735 prosecutions took place. From 1971 

onwards, dagga prosecutions appears to have been the main task of the 

criminal authorities. From December 1971 to December 1974, 51 428 

people were convicted for offences involving dagga, being 99,2% of all 

drug convictions, and 88% of all drug offences were for the possession of 

dagga.  (Boister Decriminalising Dagga in the New South Africa (supra) 

at p23-24). 

 

Boister, referring to Rycroft, noted the racial skew in application of this 

Act. Blacks made up 71.9% of all convictions. Rycroft concluded that "the 

Drug Act has had the effect of striking mainly at a racial group for whom 

the use of dagga is generally not regarded as criminal nor even immoral." 
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194.3 This Act was superseded by the Drugs Act, which re-enacts almost 

unchanged the prohibition upon dealing in and possession of drugs 

contained in the 1971 Act.  The Drugs Act adds new offences in the form 

of provisions for the suppression of laundering of money as well as 

measures for confiscation of the proceeds of drug trafficking.   

 

Academics 

 

195. Most academic writers in South Africa support the decriminalisation of the use 

and possession of cannabis in South Africa.  (Decriminalization is the repeal of 

criminal penalties associated with the possession of small amounts of cannabis for 

personal use. The market and trafficking in cannabis would still be illegal. 

Legalization entails generally, not only removal of criminal sanctions on the use 

and possession of cannabis, but possibly on cultivation and distribution. Hybrid 

schemes, for example, can incorporate government control over production, 

quality and distribution.)  See, for example the following articles: 

 

(a) N.Boister " Is international law a bar to the decriminalisation of 

possession of dagga for personal use in South Africa?" (supra) 
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(b) N Boister's "Decriminalising Dagga in the New South Africa:  

Rekindling the Debate" – Vol 8 (1995) SACJ 21; 

 

(c) R T Paschke's "Personal Use and Possession of Dagga:  A Matter of 

Privacy or Prohibition" – Vol 8 (1995) SACJ 109; 

 

(d) N Boister's "Drugs and the Law:  Prohibition v Legalisation" – Vol 12 

(1999) SACJ 1; 

 

(e) S Lotter's:  "The Decriminalisation of Cannabis:  Hallucination or 

Reality" – Vol 12 (1999) SACJ 184. 

 

 

SCIENTIFIC LITERATURE 

 

Admissibility and Relevance of Rule 30 Documents 

 

196. We believed that it was in the interests of justice and relevant to the 

determination of the issues before the above Honourable Court to place additional 

factual material before it in terms of Rule 30, which material Appellant believed 

was common cause or otherwise incontrovertible, alternatively of an official, 
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scientific, technical or statistical nature capable of easy verification. We 

submit that this was necessary by virtue of: 

 

196.1 the erroneous finding of the CPD that cannabis was internationally 

recognised as a dangerous drug (Judgment 395:  9-11); 

 

196.2 the diametrically oppossing views of Prof Zabow and Prof Ames from 

which the SCA had to make a finding; 

 

196.3  the failure in toto of the SCA to have regard at all to the evidence of Prof 

Ames, whose evidence is supported by international research; 

 

196.4 the apparent reliance by the SCA in toto on the evidence of Prof Zabow; 

 

196.5 the inadequacy and contradictory nature of the evidence of Prof Zabow 

(especially on the topic of whether cannabis causes violence); 

 

196.6 the lack of recent international research before the court (which clearly 

supports the evidence of Prof Ames) into cannabis and its consequences; 
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196.7 the lack of evidence before the courts concerning findings of official 

governmental commissions of enquiry recommending decriminlization of 

the possession of cannabis for personal use which thus contradicts the 

finding that cannabis was internationally recognised as a dangerous drug; 

 

196.8 the importance to the above Honourable Court of the findings of the 

World Health Organization concerning the health and psychological 

consequences of the alcohol, cannabis, nicotene and opiates and a 

comparison of their risks; 

 

196.9 the importance to the above Honourable Court of the recommendations of 

respectable international medical journals concerning their views on 

decriminalisation of cannabis for personal use; 

 

196.10 the nature of Appellant's constitutional challenge to the impugned Acts, 

(based partly on the harm principle and which approach was not adopted 

earlier in these proceedings), we submit that knowledge of recent 

international scientific research conducted under the auspices of the US 

government by a panel of emminent scientists chosen from the American 

Acadamey of Science, findings of official government commissions and 

the trend towards decriminalisation of cannabis for personal use in 



 161

western liberal democracies, is relevant to the above Honourable Court in 

its constitutional adjudicatory function; 

 

196.11 the gross violation of Appellant's fundamental rights of religious freedom 

and observance, dignity, equality, self autonomy and privacy making it 

encumbent in the interests of justice to lodge these documents in terms of 

Rule 30 of the above Honourable Court's rules;  

 

196.12 the importance to the above Honourable Court of having accurate 

information pertaining to cannabis, its use and consequences. 

 

197. Appellant lodged the following documents in terms of Rule 30: 

 

(i) 'Marijuana and Medicine: Assessing the Science Base' by the Institute 

of Medicine (the "IOM Report") (Record Rule 30 Documents p1-206); 

 

(ii) The Report of the Canadian Government Commission of Inquiry into 

the Non-Medical Use of Drugs 1972(the "Le Dain Report") (Record 

Rule 30 Documents p207-279); 
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(iii) 'A Comparative Appraisal of the Health and Psychological 

Consequences of Alcohol, Cannabis, Nicotene and Opiate Use' 1995 by 

the World Health Organisation (the'WHO Report") (Record Rule 30 

Documents p280-322); 

 

(iv) 'Deglamorising Cannabis' an editorial in The Lancet of November 1995 

(Record Rule 30 Documents p323-324); 

 

(v) 'Prohibition isn't working, some legalisation will help' an editorial in 

the British Medical Journal of December 1995 (Record Rule 30 

Documents p325-326). 

 

197.1 While having no objection to the admissibility of the WHO Report, 

Respondent objected to the remaining documents (while suggesting they 

could possibly be viewed as falling within the ambit of Rule 20(3)(b)(ii). 

 
197.2 The IOM Report was drafted after the White House Office of National 

Drug Control Policy during January 1997 required the Institute of 

Medicine to conduct a review of the scientific evidence to assess the 

potential health benefits and risks of cannabis and its constituent 

cannabinoids.  This study was supported under contract number DC7C02 

from the Executive Office of President, Office of the National Drug 
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Policy, and fell under the auspices of the National Academy of Sciences, 

and was published during 1999. Eleven eminent medical and scientific 

persons acted as principal investigators and formed the advisory panel. 

They were chosen 'because each is recognized as among the most 

accomplished in their respective disciplines' (Record p 11), and were 

assisted by a study staff (Record p 3-4). In addition, fourteen reviewers 

who were chosen for their diverse perspectives and technical expertise 

provided candid and critical comments to ensure that the IOM Report was 

'as sound as possible and to ensure that the report meets institutional 

standards for objectivity, evidence, and responsiveness to the study 

change.' (Record p7). 

 

(a) The first objection by Respondent was that the IOM Report made 

no mention of South African conditions or our treaty obligations. 

We contend that the pysiological consequences of cannabis on an 

individual are universal. Secondly, we refer the above Honourable 

Court to paragraph 221.1 to 221.6 infra dealing with our treaty 

obligations, which as we will show, are not a bar to Appellant 

being allowed to use and possess cannabis for bona fide religious 

obervance and in private. 
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(b) The second objection by Respondent is that the IOM Report is 

inconclusive in nature. We submit that its findings on the issues 

that confront the above Honourable Court are in fact conclusive in 

nature insofar as any finding can be conclusive. For example, 'new 

findings' are made regularly into the harm or otherwise caused by 

caffeine, alcohol, cholesterol, meat (apparently it is now found to 

contain a substance that helps individuals to lose weight!) and 

hundreds of sundry everyday items and substances. 

 

(c) We submit that this report is the most recent and scientifically 

conclusive report concerning cannabis; canvasses factual material 

which is relevant to the determination of the issue before the court; 

is either incontrovertible alternatively is of an official, scientific, 

technical or statistical nature capable of easy verification by virtue 

of its erudition, objectivity, sources and referencing. 

 

197.3 Certain medical findings of the Le Dain Report pertaining to cannabis 

may be dated as the report was published during 1972/3. However, the 

analysis of the harm caused to the individual and to society by the 

criminalisation of cannabis for personal consumption and the reports 

exposition of the harm principle are as relevant today as they were then. 
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(a) Respondent submits that the report dismisses the link between 

cannabis and the commission of violent crime. We respectfully 

point out that this link has been conclusively refuted by documents 

submitted by Respondent. In this regard, we refer the above 

Honourable Court to paragraph 202.3 infra. 

 

(b) We submit that the report and its findings recommending the 

decriminalisation of cannabis for private consumption, covers 

factual material which is relevant to the issues before the above 

Honourable Court, is both common cause and incontrovertible and 

is of an official nature capable of easy verification. 

 

197.4 The Lancet and the British Medical Journal were lodged in terms of Rule 

30. However, we concede that they are best characterized as 

supplementary information or argument in terms of Rule 20(3)(b)(ii). 

Their purpose is merely to demonstrate to the above Honourable Court 

that many conservative and knowledgeable organisations have called for 

the decriminalisation of cannabis. 
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197.5 The affidavits of Dr Grinspoon and Dr Erikson have not been relied on or 

used directly in Appellant's written submissions. 

 

198. We refer the above Honourable Court to Appellant's Answering Affidavit of 26 

September 2000 (Record: Rule 30 documents p494-509 at paragraph 15 at p 

506) filed in answer to the introduction by Respondent in its notice of motion of 

22 Septemeber 2000 of 126 pages of documents obtained from an organisation 

styled "Doctors for Life" (Record: Rule 30 documents p 352-493). 

As submitted in Appellants Answering Affidavit, the documents from 'Doctors for 

Life' were introduced by Respondent ostensibly in response to Prof Yawney's 

affidavit but in reality as a means to circumvent the requirements of Rule 30(1) 

(Record: Rule 30 documents p 500-504). 

 

Whilst any interested party such as 'Doctors for Life' has a right to intervene in 

any matter in which any person or organisation has an interest, we submit that if 

'Doctors for Life' wished to intervene as an amicus curiae, they should have 

followed the procedure set out in Rule 9 of the Constitutional Court Rules. In 

such an eventuality, this organisation would have had to comply with Rule 9(6) 

and been compelled to describe its interest in these proceedings. 
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We are thus unable to ascertain whether this organisation is against all illicit 

drugs, or also licit drugs such as nicotene and alcolhol, and whether they would 

contenance a limited exemption to a small group of adult Rastafari to use 

cannabis during religious observance and in private. 

 

We further are uncertain in what manner the persons whose articles were 

submitted by 'Doctors for Life' could be said to have a direct interest in the 

constitutionality of the provisions under scrutiny (See Sv Lawrence; S v Negal; 

Sv Solberg (supra) at [113]). Nor do we know the size and nature of their 

constituency. We nevertheless make submissions in respect to relevancy and 

admissibility of such documents as required in terms of the above Honourable 

Courts Directions. 

 

198.1 All the documents submitted by 'Doctors for Life' are conclusions and 

views either of individuals or in one case, of a very small research group, 

and do not have the same breadth, objectivity or erudition as the IOM 

Report. The documents are definitely not common cause nor 

incontrovertible and are nor do they meet the requirements of Rule 30(1) 

or (2). 
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198.2 In fact, Dr Grinspoon (whose assertions we have not referred to in these 

submissions, save where 'Doctors for Life' have annexed correspondence 

from him to their documents) could be seen to be on one side of the 

divide, while all the individuals whose affidavits Respondent wishes to 

introduce could be seen to be on the other side of the divide. 

 

198.3. In fact, the views and research of the persons Respondent is seeking to 

introduce have for the most part, been dealt with directly in the IOM 

Report. In this regard, we refer the above Honourable Court to Appellant's 

Answering Affidavit (Rule 30 Documents p502-505). By way of 

example, Dr Kleber (like Dr Grinspoon) was one of the revievers to the 

IOM Report and his views would accordingly be reflected therein (p 7). 

Similarly, Sue Rusche is reflected in the IOM Report (p161), as well as 

the annexures to her reports (as footnotes in the IOM Report) etc. 

 

198.4 In addition, as refered to in Appellant's Answering Affidavit (Rule 30 

Documents p 504-505) there are many contradictions in the evidence of 

these persons Respondent is wishing to introduce not only amongst 

themselves, but also between Prof Zabow and these persons. Thus for 

example, Dr Kleber states categorically that 'mariuana depresses violence 
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and aggressiveness, it is not linked to violent crime.' (Rule 30 

Documents p399) 

 

198.5 We wish to point out that whilst Respondent objected to certain of the 

documents Appellant lodged in terms of Rule 30 on the ground that they 

did not refer to South African conditions or our treaty obligations, we do 

not object to these documents on this ground. 

 

198.6 We are aware that the above Honourable Court will usually attempt to be 

as inclusive as possible especially where important issues going to the 

heart of our Constitution are concerned. Nevertheless we object to the 

admissibility of all the documents submitted for the reasons as set out in 

paragraphs 198.1-198.4 supra. Notwithstanding this objection, we wish to 

point out that the 'White Paper' of Dr Kleber is nevertheless an erudite and 

honest article. His departure, as we have referred to elsewhere in these 

submissions, is whether society really wants another legal drug, after 

alcohol and nicotene unlike the comment of Prof Schwartz that "would 

you really like your anesthesiologist to be under the influence of legal 

cannabis while he/she is controlling your oxygenation." (Rule 30 Record 

p434). 
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199. We submit that the matter before the court is one where the above Honourable 

Court is entitled to use its inherent powers as"...justice requires that it should do 

so" and come to the assistance of the Appellant, should the above Honourable 

Court find that some or all of the documents lodged by Appellant in terms of Rule 

30 (excluding the editorials from the medical journals) do not fall within the 

requirements of this rule, if the above Honourable Court "   be satisfied that 

justice cannot be properly done unless relief is granted to the applicant." 

(Moulded Components v Coucourakis and Another 1979 (2) SA 457 W at 

462H-463B). 

 

We submit that the violations of Appellants fundamental rights, which rights form 

the very heart of our Constitution are "uitsonderlike gevalle" as contemplated in 

Krygkor Pensionfonds v Smith 1993 (3) SA 459 A at 469E-I) permitting the 

above Honourable Court to admit the evidence lodged by Appellant in terms of 

Rule 30. 

 

We further submit that the finding that cannabis does not lead to violence and in 

fact has the opposite effect is so notorious and widely accepted (even by the State 

in a case referred to by us in paragraph 202.3 infra) that it calls into question large 

parts of the evidence relied upon by Respondent and accepted by the Courts in 
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this matter, and which compelled Appellant to place accurate and uptodate factual 

material before the above Honourable Court. 

 

 
Introduction: 

 

200. Cannabis is not a completely benign substance (as very few substances are) but 

nor is it sufficiently harmful to the user, other persons or society warranting its 

proscription. Nor is it the ''assassin of youth" as conceded in certain of the 

documents obtained from "Doctors for Life" filed by Respondent and contained in 

the Rule 30 bundle (Rule 30 Documents: Kleber: White paper at p398). 

However, the only well documented adverse effects common to the prolonged use 

of cannabis are related to residual substances in the smoke and not the substance 

itself.  In many cases, the assessment of harm related to the use of cannabis is 

limited by the fact that most existing studies suggestive of medical harm are based 

upon exposing laboratory rats to extremely large doses of cannabis 

 

Medical Consequences 

 

201.1 Cannabis High 
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"The most commonly reported effects of smoked marihuana are a sense of well-being or 

euphoria and increased talkativeness and laughter alternating with periods of 

introspective dreaminess followed by lethargy and sleepiness...A characteristic feature of 

a marihuana high is a distortion in the sense of time associated with deficits in short-term 

memory and learning. A marihuana smoker typically has a sense of enhanced physical 

and emotional sensitivity, including the feeling of greater interpersonal closeness."  

(IOM Report p. 66).  See also the White Paper by Kleber, furnished by 

Respondent (Rule 30 Documents p 399) 

 

202.2 Adverse Mood Reactions 

 

"Although euphoria is the more common reaction, adverse mood reactions can occur.  

Such reaction occurs most frequently in inexperienced users after large doses of smoked 

or oral marihuana.  They usually disappear within hours and respond well to reassurance 

and a supportive environment. Anxiety and paranoia are the most common acute adverse 

reaction, others include panic, depression, dysphoria,depersonalization, delusions, 

illusions, and hallucinations. Of regular smokers, 17% report that they have experienced 

at least one of the symptons, usually early in their use of marijuana... " (IOM Report 

p. 66-67) (Also WHO report p285). 

 

202.3 Lungs 
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There have been no documented evidence of cancer in people smoking 

only cannabis. 

 

"There is no conclusive evidence that marijuana causes cancer in humans, including 

cancers related to tobacco use. However, cellular, genetic, and human studies all suggest 

that marijuana smoke is an important risk factor for the development of respiratory 

cancer."(IOM Report p 87) 

 

"Tobacco is the predominant cause of such lung diseases as cancer and emphysema, and 

marijuana smoke contains many of the components of tobacco smoke… Given a 

cigarette of comparable weight, as much as four times the tar can be deposited in the 

lungs of cannabis smokers as in the lungs of tobacco smokers… However, a cannabis 

cigarette smoked recreationally typically is not packed as tightly as a tobacco cigarette, 

and the smokable substance is about half that in a tobacco cigarette. In addition, tobacco 

smokers typically smoke considerably more cigarettes per day than do marijuana 

smokers". (IOM Report p. 82). 

 

201.4 Memory and attention 

 

One of the primary effects of cannabis in humans is the disruption of short 

term memory while under the influence of cannnabis (IOM Report p 45 

and 78) 
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201.5 Tolerance, Dependance and Withdrawal 

 

(a) Tolerance is the most common response to repetitive use of a drug 

and is the condition in which, after repeated exposure to a drug, 

increasing doses are required to achieve the same effect. 

 

(b) Physical dependance develops as a result of a resetting of 

homeostatic mechanisms in response to repeated drug use (ie to 

any drug). 

 

(c) Tolerance, dependence and withdrawal are not peculiar to drugs of 

abuse. (IOM Report p47). They are often presumed to imply 

abuse or addiction, but this is not case. Tolerance and dependence 

are normal physiological adaptions to repeated use of any drug. 

(IOM Report p67). This would obviously include such drugs as 

coffee, nicotine and alcohol.  

 

"Because it is an illegal substance, some people consider any use of marijuana 

as drug abuse. However, this report uses the medical definition, that is drug 

abuse is a maladaptive pattern of repeated substance use manifested by recurrent 

and significant adverse consequences." (IOM Report p 67). 
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201.5.1 Tolerance: 

 

(a) Studies have shown that tolerance can develop from 

cannabis use.  However, these studies were carried out on 

rats and 

"It is difficult to extend the findings of short term animal studies to 

human marihuana use.  To assimilate long-term use, higher doses are 

used in animal studies than are normally achieved by smoking 

marihuana … " (IOM Report p.48). 

 

(b) It is interesting to note that performance impairment is less 

among persons who use cannabis heavily than it is among 

those who use it only occasionally, possibly because of 

tolerance. (IOM Report p68). According to Prof Schwartz 

in his letter furnished by ' Doctors for Life' to Respondent, 

"some people can perform well while intoxicated by 

cannabis...Would you really want your anesthesiologist to 

be under the influence of legal cannabis while he/she is 

controlling your oxygenation... May the decision of the 

honored justices be based more on scientific fact and less 
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on opinion, cloaked in pseudoscientific robes, of those 

committed to liberal and unfettered use of cannabis as an 

intoxicant. That is my wish." (Rule 30 Documents p 434).  

We wouldn't want our anesthesiologist to be smoking 

nicotene either in the operating theatre (and definitely not 

under the influence of alcohol either). 

 

(c) In a study of a group who were giving cannabis to smoke 

and those who were given THC in pill form, both groups 

after a time became tolerant to feeling "high" but neither 

group became tolerant to the stimulatory effects of 

cannabis or THC on appetite.(IOM Report p68) 

 

201.5.1 Reward and Dependence 

 

(a) The vast majority of cannabis users never experience any 

type of dependence. 

 

(b) Reinforcement is a necessary condition of dependence.  

The more a drug produces good feelings in a person, the 

more reinforcing it is and the more likely it will be abused. 
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Cannabis is not a highly reinforcing or rewarding drug to 

animals - given the opportunity, they will not self-

administer cannabanoids (a constituent of cannabis) (IOM 

Report p 48). In contrast, heroin is strongly rewarding or 

reinforcing and cocaine is even more so. 

 

(c) However it is reinforcing to some people, as are the 

reinforcing properties of caffeine. (IOM Report p 67).  

The real question is whether the use of cannabis does any 

harm to other persons and society. Dependence is thus a 

neutral concept- the question is whether the dependence 

causes harm to society. This is clearly the case for heroin 

and alcohol. 

 

(d) Physical dependence on cannabanoids has been observed 

only under experimental conditions of 'precipitated 

withdrawal' in which animals are first treated chronically 

with cannabanoids and then given the CB1 antagonist SR 

141716A.   
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(e) There appears to be little or no risk of physical addiction to 

cannabis, however a small percentage of users (9 %) do 

seemingly develop problems with psychological 

dependence.  

 

"In summary, although few marijuana users develop dependence, some 

do. But they appear less likely to do so than users of other drugs 

(including alcohol and nicotine), and marijuana dependence appears to 

be less severe than dependence on other drugs." (IOM Report p73) 

According to Kleber, 195,295 individuals entered into 

substance abuse treatment primarily for cannabis abuse and 

dependence. (Rule 30 Documents p 403).  We do not 

know what 'primarily' means – possibly they were addicted 

to other substances in addition to cannabis.  In any event, 

according to Kleber as, 19 million Americans used 

cannabis in 1997, (Rule 30 Documents p367), this would 

represent only 1,027 % of users, even a smaller figure from 

that of the IOM Report. In addition, we do not know if 

these individuals actually 'required' or 'sought' treatment for 

dependence, or if they were forced to go after testing 
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positive for cannabis (and other drugs) after compulsory 

testing at work. 

 

(f) "Despite past scepticism, it has been established, although it is not 

common, a vulnerable sub-population of marijuana uses can develop 

dependence. Adolescents, particularly those with conduct disorders, 

and people with psychiatric disorders ,or problems with substance 

abuse appear to be at greater risk for marijuana dependence than the 

general population."(IOM Report p 92) 

 

201.5.3 Withdrawal 

 

(a) If a withdrawal sympton is present, it is mild in comparison 

to other drugs (IOM Report p54 and 69). 

 

"A distinctive marijuana and THC withdrawal syndrome has been 

identified, but it is mild and subtle compared with the profound 

physical syndrome of alcohol or heroin withdrawal.  The symptoms of 

marihuana withdrawal include restlessness, irritability, mild agitation, 

insomnia, sleep EEG disturbance, nausea and cramping….  A 

marihuana withdrawal syndrome, however, has been reported only in a 

group of adolescents in treatment for substance abuse problem and in 



 180

research setting where subjects were given marihuana or THC daily."  

(IOM Report p. 69). 

 

(b) The long half-life and slow elimination from the body of 

THC prevents substantial withdrawal symptoms. (IOM 

Report p48). Even the article, being annexure 2 to the 

affidavit of Sue Rusche and furnished by 'Doctors for Life' 

to Respondent, states "A clear-cut abstinence syndrome is 

rarely reported, presumably because of the long half-life of 

cannabinoids which precludes the emergence of abrupt 

abstinence symptoms." (Rule 30 Documents p 442) 

 

(c) Only 9 % of users purportedly became dependent on 

cannabis. This is far less than 15 % of users of alcohol and 

32 % of users of nicotine (IOM Repord p 186).  

According to Kleber's figures above, it would be 1.027%. 

 

201.5.4 Drug Dependence Predictors: 

 

(a) "More often than not, drug dependence co-occurs with other 

psychiatric disorders.  Most people with a diagnosis of drug 
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dependence disorder also have a diagnosis of another psychiatric 

disorder (75% of men and 65% of women).  The most frequent co-

occurring disorder is alcohol abuse … In women who are drug 

dependant, phobic disorders and major depression are almost equally 

common. Note that this study distinguished only between alcohol, 

nicotine and 'other drugs'; marihuana was grouped among other drugs.  

The frequency with which drug dependence and other psychiatric 

disorders co-occur might not be the same for marijuana and other drugs 

that were included in that category"  (IOM Report p.71). 

 

(b) Other studies have shown a strong association between 

drug dependence and anti-social personality.  Although the 

cause of the association are uncertain, Robins (fn 126) 

concluded that it is more likely that conduct disorders 

generally lead to substance abuse than the reverse (IOM 

Report p.71). 

 

(c) "Psychiatric disorders are more prevalent among adolescents who use 

drugs, including alcohol and nicotine, than among those who do not"  

(IOM Report p.72). 
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(d) "Few marihuana users become dependent on it, but those who do 

encounter problems similar to those associated with dependence on 

other drugs.  Dependence appears to be less severe among people who 

use only marihuana than among those who abuse cocaine or those who 

abuse marihuana with other drugs "  (IOM Report p. 72). 

 

(e) "Youths who are already dependant on other substances are 

particularly vulnerable to marihuana dependence.  For example, 

Crowley and co-workers interviewed a group of 229 adolescent 

patients in a residential treatment program for delinquent, substance-

involved youth and found that those patient's were dependent on an 

average of 3.2 substances.  Although parents often state that marijuana 

caused their children to be rebellious, the troubled adolescents in the 

study by Crowley and co-workers developed conduct disorders before 

marijuana use"  (p. 72-73). 

 

201.6 Amotivational Syndrome 

 

There is no evidence to prove the development of an "amotivational 

syndrome" in which users withdraw from the world and drift into lethargy 

and ennui. Rather diminished motivation may be a sympton of chronic 

intoxication but one which dissipates upon cessation of use. 
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"One of the more controversial effects claimed for marihuana is the production of an  

'amotivational' syndrome.  This syndrome is not a medical diagnosis but it has been used 

to describe young people who dropped out of social activities and show little interest in 

school work, or other goal directed activities.  When heavy marihuana use accompanies 

these symptoms, the drug is often cited as the cause, but no convincing data 

demonstrates a causal relationship between marihuana smoking and these 

behavioural characteristics.  … "  (IOM Report p. 79).  (Our emphasis) 

 

"Nonetheless, it is doubtful that cannabis use produces a well defined amotivational 

syndrome. It may be more parsimonious to regard the sympton of impaired motivation as 

symptoms of chronic cannabis intoxication rather than inventing a new pscychiatric 

syndrome"(WHO Report p 289-290) 

 

201.7 Immune System 

 

(a) There is no solid social science data demonstrating that cannabis 

impairs the functioning of the human immune system. There are no 

studies which suggest that there is an increased likelihood of a 

cannabis user contracting an illness from a parasite, bacteria or 

virus. 
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"At present, there is no conclusive evidence that consumption of cannabinoids 

predisposes humans to immune dysfunction, as measured by reduced numbers 

or impaired functioning of T-lymphocytes, B-lymphocytes or macrophages,or 

reduced immunoglobulin levels. 

 

To date there has been no epidemological evidence of increased rates of 

disease among chronic heavy cannabis users." (WHO report p 287) 

(Our emphasis) 

 

(b) Despite the many claims that cannabis suppresses the humane 

immune system, the health effects of cannabis-induced 

immunomodulation are still unknown (IOM Report p 81-82) 

 

(c) There is no evidence that cannabis exerts a permanent deleterious 

effect on the normal cardiovascular system. (WHO Report p 287-

288) 

 

201.8 Mental Disorders 

 

There is no convincing evidence that cannabis use is causally related to 

the development of mental disorder. There are questions however if 

cannabis can modify the course of a pre-existing psychosis. 
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(a) "A major question remains as to whether marijuana can produce lasting 

mood disorders or psychotic disorders such a schizophrenia.  

Georgotas and Zeidenberg reported that smoking ten to twenty two 

marihuana cigarettes a day was associated with a gradual waning of the 

positive mood and social facilitating effects of marihuana and an 

increase in irritability, social isolation and paranoid thinking.  

Inasmuch as smoking one cigarette is enough to make a person feel 

high for about one to three hours, subjects in that study were taking 

very high doses of marijuana"  (IOM Report p.78). 

 

But according to the WHO Report, there is little support for 

the hypothesis that cannabis can cause either an acute or a 

chronic functional psychosis, and finds such possibilities 

difficult to study because of the rarity of such psychoses.  

(p292). 

 

(b) Hollister suggests that cannabis use might "trigger latent 

psychopathology of many types.  More recently, Hall and colleagues 

(the Australian report) concluded that there is reasonable evidence that 

heavy cannabis use, and perhaps acute use in sensitive individuals, can 

produce an acute psychosis in which confusion, amnesia, delusions, 

hallucinations, anxiety, agitation or hypomanic symptoms predominate.  
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Regardless of which of those interpretations is correct, the two reports 

agree that there is little evidence that marijuana alone produces a 

psychosis that persists after the period of intoxication."  (IOM 

Report p.78) 

 

(c) I respectfully point out that the findings of the Hall Report 

(supra)- the Australian Commission of 1994 recommended 

that cannabis possession be decriminalised.  

 

(d) "The scientific literature indicates general agreement that heavy 

marijuana use can precipitate schizophrenic episodes but not that 

marijuana use can cause the underlying psychotic disorders.  As 

noted earlier, drug abuse is common among people with psychiatric 

disorders.  … "  (IOM Report p. 49). However, according to 

the WHO report, whether cannabis can precipitate 

schizophrenic episodes is still only strongly suggestive (p 

292). 

 

201.9 Brain Damage 

 

(a) There is no reliable evidence that cannabis use kills brain cells or 

causes brain damage in human smokers. Earlier studies purporting 
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to show structural changes in the brain of heavy cannabis users 

have not been replicated with more sophisticated techniques. More 

recent studies have found subtle defects in cognitive tasks in heavy 

cannabis users. But these studies have been disputed because of 

the adequacy of matching subjects of similar cognitive abilities 

before exposure to cannabis use.(IOM Report 79).  We must 

therefore assume that Dr Amen's results suffer from the critical 

assessmet above. (Rule 30 Documents p458-482) 

 

(b) "...a number of better controlled studies using more sophisitcated methods of 

investigation have consistently failed to demonstrate evidence of structural 

changes in the brains of heavy, long term cannabis users" (WHO Report 

p291) 

 

(c) Volunteers who perform auditory attention tasks before and after 

smoking cannabis, showed impaired performances while under its 

influence due to the reduction in blood flow to the temporal lobe 

of the brain. 

 

201.10 Toxicity 

 



 188

(a) There has never been a death directly attributable to consumption 

of cannabis; after five thousand years of cannabis use by hundred 

of millions of people throughout the world, there is no credible 

evidence that cannabis ever caused a single death. Scientists have 

yet to discover a "LD 50" for cannabis (that is, the dose at which 

the substance will cause death in 50 % of the population). By 

contrast, there is a "LD50" for caffeine. (Record Rule 30 

Documents –WHO project p285) 

 

(b) "Epidemiological data indicate that in the general population, 

cannabis use is not associated with increased mortality" (IOM 

Report p 80) 

 

201.11 Reproductive System 

 

(a) In animal studies, Cannabis and THC can inhibit many 

reproductive functions on a short-term basis. However, few human 

studies are consistent with acute animal studies, and studies on 

users of cannabis (male and female) have yielded conflicting 

results and show only a depression of reproductive hormones or no 

effect, or only a short-term effect.  It is believed that cannabis 
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inhibits serum luteinizing hormone on a short-term basis but not in 

long-term cannabis users 

 

(b) Like tobacco smoke, cannabis smoke is likely to be highly 

dangerous to fetal development and should be avoided by pregnant 

women and those who might become pregnant in the near future. 

 

Several studies of women who smoked cannabis regularly during 

pregnancy show they tend to give birth to lower weight babies, on 

average 3.4 ounces less. There was no statistical significant 

difference in either gestational age or frequency of congenital 

abnormalites. (women who smoke tobacco during pregnancy also 

give birth to lower-weight babies.) 

 

Children in different cannabis exposure groups showed no lasting 

differences in global measures of intelligence, such as language 

development, reading scores, and visual or perceptual tests. 

(However, children exposed prenatally to either tobacco or 

cannabis smoke tended to score lower on certain tests. However, 

those exposed to cannabis smoke showed no lasting differences) 

(IOM Report p90-91) 
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(c) There is no human evidence that cannabis can produce 

chromosomal or genetic abnormalities in either parent which could 

be transmitted to offspring.(WHO Report p289) 

 

201.12 Medical benefits 

 

Despite the categorical statement by Prof Zabow quering the use of 

cannabis in modern medicine (Record p149: 5-9), the IOM have 

found that: 

 

"The accumulation of data indicate a potential therapeutic value for cabbanoid 

drugs, particularly for symptoms such as pain relief, control of nausea and 

vomiting, and appetite stimulation" (IOM Report p 14 and 119). 

 

"For patients such as those with AIDS or who are undergoing chemotherapy, 

and who suffer simultaneously from severe pain, nausea, and appetite loss, 

cannabinoid drugs might offer broad-spectrum relief not found in any other 

single medication. The data are weaker for muscle spasticity, but moderately 

promising. The least promising categories are movement disorders, epilepsy, 

and glaucoma. Animal data are moderately supportive of a potential for 

cannabanoids in the treatment of movement disorders and might eventually 

yield stronger encouragement."(IOM Report p 119) 
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THC, the primary active ingredient in cannabis, is an FDA-

approved drug referred to as dronabinoil and marketed as Marinol. 

Annual sales of Marinol are estimated at $20 million. 80 % of 

users use it for HIV, 10 % for cancer chemotherapy, and about 5-

10% for other reasons. The latter group is believed to be 

Alzheimers patients drawn to the drug by a published clinical 

study indicating Marinol's promise for the treatment of their 

anorexia and disturbed behaviour.  Marinol was approved in 1992 

for the treatment of anorexia in AIDS patients. Marinol appears to 

have a dual effect, not only stimulating appetite, but also 

combating the nausea and vomitting associated with combination 

therapy for AIDS patients. (IOM Report p 104, 139-143) 

 

 

Societal consequences 

 

 

202. The following are possible consequences to society from use of cannabis  
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202.1 Driving 

 

(a) Cannabis affects psychomotor performance. The effect depends 

both on the nature of the task and the users  experience with 

cannabis. (IOM Report 44). However as seen above in paragraph 

201.5.1(b) supra performance impairment is less among people 

who use cannabis heavily that it is among those who use it only 

occassionally, possibly because of tolerance. 

 

"For most people the primary adverse effects of acute marijuana use is 

diminished psychomotor performance. It is therefore, inadvisable to operate any 

vehicle or potentially dangerous equipment while under the influence of 

marijuana..." (Record Rule 30: IOM Report p 16 )  (Also WHO 

report p286).  We respectfully point out that the same holds good, 

of course, for alcohol. 

 

(b) "No controlled epidemological studies have established that cannabis users are 

at increased risk of motor vehicle accidents.  Uncertainty about the role of 

cannabis in motor vehicle accidents is likely to remain since case-control studies 

are difficult to conduct and interpret. Blood levels of cannabinoids do not 

indicate whether a driver or pedestrian was intoxicated with cannabis at the time 

of accident, and many drivers with cannabinoids in their blood were also 

intoxicated with alcohol at the time of the accident"(WHO report p286). 
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202.2 Progression to other drugs 

 

Research shows that cannabis users do not generally go on to use and 

possess hard drugs. Research has shown that there is nothing magical 

about the 'gateway theory' and there seems to be a complex constellation 

of social and psychological factors involved in predicting the degree of 

deviant behaviour a person which pursue. 

 

(a) The gateway theory: Because it is the most widely used illicit 

drug, cannabis is predictably the first illicit drug that most people 

encounter.  Most drug users do not begin their drug use with 

cannabis:  They begin with alcohol and nicotine, usually when 

they are too young to do so legally (IOM Report:  p. 16); 

 

(b) "In the sense that marijuana use typically precedes rather than follows initiation 

of other illicit drug use, it is indeed a 'gateway' drug. But because under-age 

smoking and alcohol use typically precede marijuana use, marijuana is not the 

most common, and is rarely the first, gateway to illicit drug use.  There is no 

conclusive evidence that the drug effects of marijuana are causally linked to the 

subsequent abuse of other illicit drugs.  (IOM Report p17)"; 
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(c) " The factors that best predict use of illicit drugs other than marijuana are 

probably the following: age of first alcohol or nicotene use, heavy marijuana 

use, and psychiatrict disorders. However, progression to illicit drug use is not 

synonymous with heavy or persistent drug use. Indeed, although the age of 

onset of use of licit drugs (alcohol and nicotine) predicts later illicit drug use, it 

does not appear to predict persistent or heavy use of illicit drugs" (IOM 

Report p 75) 

 

(d) According to The White Paper by Kleber (of 'Doctors for Life') 

more than 65 percent of heavy drinkers aged between 12 to 17 use 

alcohol every month, while only 2 percent of non-drinkers did so. 

 

We submit that if the gateway theory is good, then alcohol appears 

to be the 'gateway' to cannabis use.  (Rule 30 Documents p 397). 

Kleber states that cigarettes and alcohol also have at least a 

statistical gateway relationship to 'harder drug use''. He adds that 

most marijuana smokers do not go on to use othe drugs but he 

finds that this does not disprove that marijuana smoking increases 

the risk of later drug use. 
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Kleber even concedes that there are a multitude of factors that 

influence drug use and concedes that the causal link between 

cannabis and other drug use has not been established (Rule 30 

Documents p 410). If some cannabis users then try hard drugs, it 

is clear, we submit, on the logic of Kleber, that alcohol use is the 

gateway to hard drug use. 

 

(e) The stepping-stone hypothesis is the idea that progression from 

cannabis to other drugs arises from pharmacological properties of 

marihuana itself.  This theory has been largely debunked. (IOM 

Report p 74) Many of the factors associated with a willingness to 

try recreational drugs (such as nicotene, alcohol and even 

cannabis) are presumably the same as those associated with a 

willingness to use (or try possibly even only once) other illicit 

drugs, and are multifaceted and includes, inter alia, the 'forbidden 

fruit allure' of their illicit status. There is even a belief by some 

people that all drugs possess extra-ordinary powers that 

overwhelm users and make them behave in certain ways. This 

mechanistic characterisation of helpless individuals may be true 

for many users of serious dangerous dependence producing drugs 

like crack, cocaine, heroin, welconal etc. but from the scientific 
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evidence presented, is not the case with cannabis. Even Prof 

DuPont, in his affidavit furnished by 'Doctors for Life' to 

Respondent and filed with the Rule 30 Documents, states that the 

"gateway phenomenon is not a matter of pharmacology meaning 

that cannabis use does not itself "cause" the use of other drugs" 

(Rule 30 Documents p484). 

 

"Whereas the stepping stone hypothesis presumes a pre-dominantly 

physiological component to drug progression, the gateway theory is a social 

theory.  The latter does not suggest that the pharmocological qualities of 

marijuana make it a risk factor for progression to other drug use.  Instead, the 

legal status of marijuana makes it a gateway drug."  (IOM Report p 74) 

 

(f) Prof Zabow supports the gateway theory of progression to other 

drugs from the use of cannabis on the basis of the association with 

other groups involved in more dangerous drugs (Record p 151: 

23-30). The gateway theory is supported by Prof Dupont in an 

article supplied by 'Doctors For Life' who states that "this gateway 

phenomenon is not a matter of pharmacology meaning that 

cannabis use does not itself 'cause' the use of other drugs..."(Rule 

30 Documents p 484),, but this is contradicted by Annexure 1, 2 

and 3 to Sue Rusche affidavit (provided by also by 'Doctors For 



 197

Life' to the Respondent) where the possibility of a pharmacological 

gateway is posited (Rule 30 Documents p447-452). 

 

Even Chris van der Burgh, Executive Director of SANCA" ignores 

in toto the discredited gateway theory altogether and merely states 

" The manner in which individuals become dependent on different 

drugs may vary..." (Court Record p295: 26-27). This stepping 

stone theory is also referred to by Kleber (Rule 30 Documents p 

411), but is diputed by Dr L Grinspoon and I McGregor in 

Annexure 4 to Sue Rusche's Affidavit. Grinspoon states: 

 

"Tanda et al found that...THC affects the dopamine reward system in the 

nuclues accumbens of rats...It is particularly unfortunate that these technical 

results are being used to revive the discredited idea that marijuana may be a 

'gateway' drug that somehow makes its users want to take cocaine and heroine.  

No real-world evidence of this alleged property has been produced. If anything 

that affects the dopamine reward system is a gateway to heroin and cocaine, we 

would have to include sex and chocolate (not to mention alcohol) in that 

category as well. (Rule 30 Documents p453) 

 

(We wish to point out that that Annexure 2 to Sue Rusche's 

affidavit was considered in the IOM Report ( IOM Report fn 144 
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on p 101) but it found there was no conclusive evidence to support 

the stepping stone theory.   

 

(g) "Psychiatric disorders are associated with substance dependence and are 

probably risk factors for progression in drug use ... " (IOM Report p.74). 

 

For example, studies have found that about 26% of problem 

drinkers reported that they first used cannabis after the onset of 

alcohol related problems (IOM Report p 74).   

 

"... Although the age of onset of use of illicit drugs (alcohol and nicotine) 

predicts later illicit drug use, it does not appear to predict ... heavy use of illicit 

drugs." (IOM Report p74)  

 

(h) "Many of the data on which the gateway theory is based do not measure 

dependence; instead, they measure use – even use only once.  Thus, they show 

only that marijuana users are more likely to use other illicit drugs (even if only 

once) than are people who never use marihuana, not that they become 

dependent or even frequent users.  ... "  (IOM Report p. 78). 

 

(i) "In the sense that marihuana use typically precedes rather than follows initiation 

into the use of other illicit drugs, it is indeed a gateway drug.  However, it does 
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not appear to be a gateway drug to the extent that it is the cause or even that it is 

the most significant predictor of serious drug abuse;  that is, care must be taken 

not to attribute cause to association.  The most consistent predictors of serious 

drug use appear to be the intensity of marihuana use and co-occurring 

psychiatric disorders or family history of psychopathology (including 

alcoholism)."  (IOM Report p.78). 

 

(j) "...there is a selective recruitment into cannabis use by of nonconforming 

adolescencts who have a propensity to use other illicit drugs; and that once 

recruited to cannabis use, the social interaction with other drug using peers, and 

exposure to other drugs when purchasing cannabis on the black-market, 

increases the opportunity to use other illicit drugs" (WHO Report p290) 

 

(k) According to Kleber, The current use of cannabis in the 

Netherlands (where de facto decriminalization for quantities of 5 

grams per person is permitted) is 5% of the population according 

to a government study and 2,5% according to a study by the 

University of Amsterdam. At a level of 5 %, it would be similar to 

current usuage in the United States of America. This means that 

decriminalization has not lead to increased drug usuage.(Rule 30 

Documents p 421).  
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202.3 Violence and crime 

 

(a) Cannabis prohibitionists claim that the use of cannabis somehow 

encourages criminal behaviour. In fact, there is no proven 

criminogenec potential associated with cannabis use. There is no 

documented evidence suggesting that the use of cannabis drives 

individuals to a life of crime or that users commit crimes in order 

to satisfy their need to consume cannabis. In fact, cannabis is one 

of the few intoxicating substances that has proven (in both human 

and animal research) to be negatively correlated with violence. For 

the majority of cannabis users, cannabis use constitutes their major 

risk taking activity. 

 

(b) Even Respondent's own 'scientific' documents confirm that 

cannabis does not lead to violence. See Kleber where he states 

that"unlike heroin, marijuana is not associated in the public 

imagination with impoverishment and squalor. Unlike cocaine and 

crack, it is not linked to violent crime and murder".  Because 

marijuana depresses violence and aggressiveness, it is not linked 

to violent crime."  (Rule 30 Documents p368, 398 and 399, also 

at 411 and 416) 
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(c) Intoxicated offenders are more often intoxicated by alcohol. 

Alcohol acts as a disinhibitor, and, thus, offenders often use 

alcohol as a means of abandoning social restraints. In contrast, 

cannabis is an inhibitor, which generally exerts a calming 

influence on the user. Despite the assertion by Prof Zabow that 

cannabis use leads to violence, all the authorities worldwide (even 

the authorities relied furnished by 'Doctors For Life') are 

unanimous that cannabis use does not lead to violence. 

 

(d) Respondent in his Answering Affidavit of 25 August 2000, (Rule 

30 Documents p. 344) referred to the following cases as authority 

for the submission that serious crimes are committed by persons 

under the influence of cannabis, either mixed with other drugs or 

to obtain finances: 

 

 

S v Webb (2) 1971 (2) SA 343 T. 

 

In this case the accused was a psycopath who had been convicted 

of murder. On the day in question when the murder was committed 
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he was, to some extent, (according to the court) under the influence 

of drugs, as well as alcohol and cannabis. In addition, the court 

found that there was 'an additional factor', the accused was in a 

state of emotional conflict at the time. 

 

We do not believe that this case, dealing with an unstable 

psycopath with an 'unfortunate family history' can be relied on for 

the discredited notion that cannabis leads to violence. 

 

Sv Reay 1987 (1)SA 873A 

In this case, the accused had been convicted on five counts of 

housebreaking with the intention to steal. On appeal to the 

Appelate Division (as it then was) the court found that the offences 

had most probably been committed to obtain money for drugs on 

which he was psychologically dependent. In England, the accused 

had started with sniffing petrol and then lighter gas. In South 

Africa, he started sniffing glue. He then used dagga and 'a variety 

of other harmful habit forming drugs' including Mandrax and LSD, 

and became particularly dependent on Welconal. His abuse was so 

severe that two fingers of his hand became gangrenous and had to 

be amputated. "The main problem underlying his drug abuse, 
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namely an emotionally inadequate personality, was apparently 

never treated." (875: B-C). 

 

It is respectfully submitted that this case can never be used for the 

proposition that cannabis led to the accused's life of crime, or that 

cannabis was the cause of his committing the crimes in question to 

obtain finances. 

 

Sv Boudan 1991(2)SACR 370W 

 

In this case, the accused had been convicted of three counts of 

fraud. On review, the court was advised that the accused had a 

'drug problem' (- from which drug/s the court never advised) and 

found that the accused should obtain treatment for his addiction 

while in gaol. 

 

We respectively submit again that this case can never be used for 

the proposition that the use of cannabis by an individual leads to 

that individual committing crimes to obtain finances to purchase 

more cannabis.  (As stated above, we don't even know which drugs 

are implicated.) 
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In fact, in S v Phillips and Another 1985 (2) SA 727 N, the first 

accused had been found guilty of four counts of murder, four 

counts of robbery, two counts of fraud and one count of theft. The 

state led expert evidence to prove that cannabis did not make the 

first accused violent after she pleaded not guilty on the basis partly 

of 'the combined effect of the consumption of too much liquor and 

the smoking of dagga.' (730: C-E). 

 

 

Societal harm 

 

203. The only two valid reason for the criminalization of a substance is that it is either 

medically harmful or harmful to society.  We have shown above, that the 'harm' 

caused by cannabis to an individual is of a very low level, far less than caused by 

alcohol and nicotine. 

204. Societal harm is discused with reference to  

 

*Harm to the State 

 

*Harm to the Individual (caused by the proscription of cannabis) 
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Harm to the State 

 

204. We have already dealt with in other parts of these Heads with the purported harm 

caused to society by the use and possession of cannabis. The harm to the State 

and society in general is of a very low degree. In fact of a much lower degree than 

that which results from the use alcohol and nicotene; This low degree of harm 

revolves around implications of safety relating to motorvehicles and other 

mechanical apparati, purported serious mental deterioration from use of cannabis, 

the discredited gateway and/or stepping stone theory, and the equally discredited 

belief that cannabis leads to violence, crime and other unsavory occurrences. 

 

205. The only legitimate concerns is that excessive use of cannabis can effect the 

maturation proccess in adolescence, and possibly cause psychological dependence 

in very small group of troubled adolescents, who are already dependent on other 

drugs such as alcohol and nicotene andwho suffer from conduct disorders or anti-

social personality traits and especially those with a poor history of school 

performance.  Equally, cannabis smoke is harmful to pregnant women (as is 

tobacco smoke), and therfore, pregnant women should not smoke cannabis or 

tobacco. 
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206. We are however not requesting the above Honourable Court to allow non-adult 

Rastafari the right to use cannabis. This would clearly not be in the best interests 

of society nor of any adolescent.  We are seeking the right of adult Rastafari to 

use cannabis in private for bona fide religious worship and observance. 

 

207. The approach of Kleber in his White paper is an honest one as he queries whether 

society needs a third legal drug. This is at least a rational argument, not based on 

the irrationality of many prohibitionists in the debate over cannabis and its 

decriminalization. 

 

However, Kleber's approach fails for the simple truth, as it has been said, that 'a 

world devoid of drugs is as unlikely as a world devoid of poverty'. We might wish 

for poverty and drugs to disappear, but the reality is somewhat different. The use 

of cannabis by millions of people worldwide for recreational purposess is a fact of 

modern life and a bye-product of the 20th and 21st centuries. Wishing this fact 

away will make no difference to its usuage. 

We submit that it would be both benefical to society and the individual if the 

criminal sanctions pertaining to the possession and use of cannabis  were removed 

and it was dealt with in the same manner as alcohol; namely as a  public health 

issue.  We respectfully re-iterate that Appellant's use of cannabis is not for 

recreational purposes, but is an integral part of his religion. 
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Criminal sanctions would remain to curtail dangerous dependence-producing 

drugs and the illicit blackmarket trade in them, as the use of those drugs can and 

does debilitate the individual and society. 

Even Kleber supports a reduction in the severity of penalties for use and 

possession of cannabis. He suggests "providing a wide prosecutorial and judicial 

discretion for low level offenders..., limiting the offences which qualify for three 

strike provisions, supporting prosecutors and judges with experts in substance 

abuse and public health..."  He concedes that current drug laws may lead to 

individual instances of unfairness (Rule 30 Documents p418) 

 

208. A major cost to the State is the drain on the resources of the State and the criminal 

justice system of prosecutions and imprisonment of offenders charged with the 

possession or use of cannabis. Thus Dr Sipo Mzimela, the Minister of 

Correctional Services, made a call in Parliament for the decriminalization of 

cannabis.  He noted that 11 000 arrests had been made in 1994 for possession of 

cannabis resulting in a potential cost of R198 million should the accused all be 

imprisoned.  (Boister 'Is international law a bar to the decriminalisation of 

possession of dagga for personal use in South Africa (supra ) at p2) 
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We also respectfully refer to extracts from a debate in Parliament on the second 

reading of the Drugs and Drug Trafficking Bill of 18 June 1992 in which Mr R F 

Haswell and Mrs C H Charlewood supported the decriminalisation of the 

possession of dagga, especially in one's own home on various bases. (Record 

p216-219  

 

209. Other costs to the State arising from the pursuance of a policy of criminalization 

(according to Lotter (supra) at p167)are: 

 

(i) bringing the law into disrepute and reducing its efficacy; 

 

(ii) obstructing law enforcement which can and often does result in 

selective law enforcement; 

 

(iii) diverting legal enforcement officers vitally needed to attack more 

serious crimes; 

(iv) fostering  criminal conduct on the part of the police; 

 

(v) leading  to the corruption of legal enforcement officers; 
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(vi) promoting a crime tariff as the person willing to run the risk of 

criminal sanctions imposed, becomes wealthy; 

 

(vii) promoting criminality since once a person is branded a criminal, it 

is easy to fall back into criminality. 

 

210. The major costs from a policy of criminalization of the use and possession of 

cannabis for personal use is the damage it causes to the individual. 

 

211. We submit that the real problem to society is not from the use of cannabis, but 

from drug abuse from serious drugs like cocaine, heroin, crack, amphetimines, 

ecstacy (over 60 reported deaths due to this pharmacologically manufactued drug, 

used by very young persons on the 'rave scene' and thus possibly pre-disposing 

and introducing them to synthetically and pharmacologically manufactured 

designer drugs such as cocaine). 

 

We respectfully point out that the content of the majority of the annexures 

attached by the Respondents in the appeal to the Supreme Court of Appeal, 

referred to the dangers of serious drugs other than cannabis, and the problem 

of trafficking in those drugs. 
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Harm to the Individual 

 

212. The harm that is caused to the individual from the policy of decriminalization was 

dealt with by the court in S v Malmo-Levine (supra) (at paragraph 133 in these 

written submissions) as well as by the Le Dain Commission (Record Rule 30 

Documents p 268).  These are inter alia: 

 

(a) The effect of criminal convictions upon young lives and leaving people 

saddled with criminal convictions and criminal records 

 

According to the DEA fact sheet, between 1980 and 1992 an average of 

15 600 South Africans were arrested annually for possession of or 

trafficking in cannabis.  

 

We also refer the above Honourable Court to statistics submitted to the 

Cabinet in April 1992 as a basis for the consideration by the Cabinet of 

revised drug legislation. During the period 1990 to 1991, there were 47 

341 prosecutions for drug related offences, and of that number 45 097 

were dagga prosecutions.  Of that number, 39 796 people were convicted 

for dagga related offences and obtained a criminal conviction.  (Record p 

229) 
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(b) Encouraging the development of an illicit market; 

 

(c) Obliging people to deal with criminal types who supply them with 

cannabis, and possibly being introduced to heavy dangerous drugs by such 

dealers; 

 

(d) Encouraging the development of a deviant subculture; 

 

(e) Undermining the credibility of drug education and, in particular, 

information about more dangerous drugs; 

 

(f) Creating disrespect for the law 

 

213. We respectfully refer the above Honourable Court to the South African National 

Council of Alcoholism and Drug Dependence (SANCA), of Commonly 

abused drugs – a SANCA reference chart. This document was an annexure to 

Respondents' papers to  the SCA. From the SANCA document itself, the above 

Honourable Court will notice that SANCA considers the potential for dependence 

on alcohol and nicotine to be higher than that of cannabis. (Record p. 229)  
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LIMITATION ENQUIRY 

 

Introduction 

 

214. No right is absolute. Once there has been a violation of a right, the enquiry moves 

on to the second stage, namely, whether the violation of the right can be 

justifiably limited to the "...extent that the limitation is reasonable and justifiable 

in an open and democratic society based on human dignity, equality and 

freedom...." 

 

215. According to Meyerson (supra), the need to respect human dignity, equality and 

freedom imposes an important constraint on State power and subjects it to a test 

that has to be passed before a court can look at the second part of the limitation 

enquiry (the factors) (p. 176).  This means, according to Meyerson, that the 

limitation of the right is only possible if it carries weight for all reasonable people 

(p 11). This we submit is the approach adopted by the above Honourable Court in 

Makwanyane (supra) where Kriegler J stated that a judge's view or the Court's 

view would not necessarily reflect the views of Parliament or even overwhelming 

public opinion one way or the other. "The question is what the Constitution says 

about it." [206]  
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This is a similar to the approach by 'Davis, Cheadle et al 'Fundamental Rights in 

the Constitution' 1997, where the authors state: 

 

"The nature of the right and the closeness of its relationship to the objective of a democracy based 

on human dignity, equality and freedom should influence the approach to the limitation of the 

right in question. Thus the closer the relationship, the less generous should the Court be in 

decisions to uphold a limitation of such right." (p319) 

 

216. We accordingly submit that in an open and democratic society based on human 

dignity, equality and freedom, the right of Appellant and other adult Rastafari to 

use cannabis for religious observance in private, based on their right to freedom 

of religion and religious observance, dignity, equality, personal autonomy 

(section 12 (2)(b)) and privacy, can only be justifiably limited if their use of 

cannabis for religious observance causes harm of a sufficient substantial or 

serious nature to other persons or sociey in general. 

 

 

The approach of the Court to the enquiry 
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217. "Section 36(1) of the Constitution provides that a limitation of a constitutional right may be 

justified. It will be justified only if the Court concludes that the limitation of the right, considering 

the nature and importance of the right and the extent of its limitation on the one hand, is justified 

in relation to the purpose, importance and effect of the provision causing the limitation, taking 

into account the availability of less restrictive means to achieve the purpose of the provision, on 

the other." ( per O'Regan J in Dawood (supra) at [40]; see also Sv Manamela 

(supra) at [66]) 

 

218. The Court in S v Manamela (supra), stressed the need for the Court to "engage 

in a balancing exercise and arrive at a global judgment based on proportionality 

and not adhere mechanically to a sequential checklist" ([32]). The Court went on 

to add: 

 

"As a general rule, the more serious the impact of the measure on the right, the more 

persuasive or compelling the justification must be. Ultimately, the question is one of degree to 

be assessed in the concrete legislative and social setting of the measure, paying due regard to the 

means that are realistically available in our country at this stage, but without losing sight of the 

ultimate values to be protected." ([32] and [33]) (Our emphasis) 

 

and  "Section 36 however, does not permit a sledgehammer to be used to crack a 

nut." ([34]). 
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The factors 

 

219 The nature of the right 

 

 

As we have shown, the rights violated by the prohibition, lie at the very heart of 

our Constitution.  Appellant's right to religious freedom and observance cannot be 

viewed in isolation, and must be viewed together with his right to human dignity 

and equality (which are foundational values in our Constitution) and the right to 

personal autonomy (section 12 (2)(b)) and the right to privacy. (See for example, 

paragraphs 30.4, 30.5, 42, 44, 79, 85 supra). 

 

220. The extent of the limitation 

 

The prohibition on the use and possession of cannabis by adult Rastafari for use 

in private in their religious observance criminalizes a central tenet of the Rastafari 

Religion. It confronts their dignity continually, degrades and devalues them in our 

broader society, and places them in a situation where they have to choose between 

their faith on the one hand and obedience to the law on the other. 

 

221. The importance, purpose and effect of the legislation 
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The purported purpose of the impugned legislation is: 

 

(a) To bring South Africa's drug legislation into line with international 

Conventions to which South Africa is a signatory; 

 

(b) To prevent the use and abuse of dangerous dependence-producing drugs; 

 

(c) To attempt to curtail and punish the blackmarket trafficking in dangerous 

dependence producing drugs. 

 

 International Conventions 

 

221.1 In terms of Section 39 our Constitution, a court when interpretting the Bill 

of Rights, inter alia, must consider international law.  It is noteworthy that 

the SCA did not consider international law at all when hearing the appeal 

of Appellant, possibly because it did not consider international law to be 

relevent to the enquiry. The CPD on the other hand found that to allow an 

exception to Appellant and other Rastafari would be contrary to South 

Africa's obligations in terms of international conventions to which it was a 

party. (Record p394: 13-14) (paragraph 17.1 above.) 
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221.2. The applicable international treaties are: 

 

(a) The Single Convention on Narcotic Drugs (1961) ("Single 

Convention") 

 

(b) The United Nations Convention of Psychotropic Substances 

("1971  

Convention ") 

 

(c) The United Nations Convention against Illicit Traffic in Narcotic 

Drugs and Psychotropic Substances (Vienna 1988) ("Vienna 

Convention"). 

 

At the time of the judgment of the CPD, South Africa was not then a 

signatory to the Vienna Convention, but subsequently ratified it in 

December 1998). 

 

221.3 We respectfully submit that the CPD's reliance on international 

agreements is constitutionally misplaced. The Constitution is the supreme 

law of the Republic (Founding Provisions sections 1(b) and 2); it binds the 
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executive and the legislature and prevents them from entering any 

agreement inconsistent with its provisions. Thus in Azanian People's 

Organisation and others v President of the RSA and others 1996 (4) 

SA 671 (CC) Mahomed DP (as he then was), held: 

 

"The issue which falls to be determined in this Court is whether s 20(7) of the Act ('The 

Promotion of National Unity and Reconciliation Act 34 of 1995') is inconsistent with the 

Constitution.If it is, the enquiry as to whether or not international law prescribes a 

different duty is irrelevent to that determination. International law and the contents of 

international treaties to which South Africa might or might not be a party at any 

particular time are, in my view, relevent only in the interpretation of the Constitution 

itself, on the grounds that the lawmakers of the Constitution should not lightly be 

presumed to authorise any law which might constitute a breach of the obligations of the 

State in terms of International law..." [26] 

 

"The exact terms of the relevent rules of public international law contained in the Geneva 

Convention relied upon on behalf of the applicants would therefore be irrelevant if, on a 

proper interpretation of the Constitution, s 20(7) of the Act is indeed authorised by the 

Constitution..."[28] 

 

See also Binga v Cabinet of South West Africa and others 1988(3) SA 

155 A at 184 
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Thus if a prohibition cannot be justified in terms of section 36, any 

international agreement purporting to require the state to impose it would 

be unconstitutional and the resultant international obligations would be 

invalid in South African law. 

 

221.4. Despite the CPD finding that cannabis was listed as a psychotropic 

substance in schedule 1 of the 1971 Convention, there is no mention of 

cannabis at all in the Convention or the schedules. 

 

221.5. Single Convention 

 

221.5.1 Cannabis is mentioned in the first and fourth schedules. 

 

221.5.2 The only obligation to penalize and criminalize cannabis is in 

article 36: 

 

"1(a) Subject to its constitutional limitations, each Party shall adopt such 

measures as will ensure that cultivation, production, manufacture, 

extraction, preparation, possession, offering, offering for sale, 

distribution, purchase, sale, delivery on any terms whatsoever, 

brokerage, dispatch, dispatch in transit, transport, importation and 

exportation of drugs contrary to the provisions of this Convention, and 
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any other action which in the opinion of such Party may be contrary to 

the Provisions of this Convention, shall be punishable offences when 

committed intentionally, and that serious offences shall be liable to 

adequate punishment particularly by imprisonment or other penalties of 

deprivation of liberty. 

... 

 

4. Nothing contained in this article shall affect the principle that the 

offences to which it refers shall be defined, prosecuted and punished in 

conformity with the domestic law of a Party " (Our emphasis) 

 

221.5.3 It is noteworthy that the thrust of article 36 is directed to 

the illicit traffic in drugs. Accordingly, possession, and 

hence personal use, is not proscribed. 

 

221.5.4 Notwithstanding our earlier submission that all treaty 

obligations are subject to the provisions of our 

Constitution, Article 36 1(a) and (4) in any event permit 

exemptions to be made.  Thus an exemption for adult 

Rastafari to use and possess cannabis in private for bona 

fide religious observance could never be a violation of 

South Africa's treaty obligations. 
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221.6 Vienna Convention 

 

221.6.1 The Vienna Convention (on which South Africa based the 

Drugs Act and which South Africa has only recently 

ratified), is a compromise between the producer and the 

consumer states. Most delegates wanted the Convention to 

be directed at trafficking similar to the provisions contained 

in the Single Convention. However, the producer nations 

believed that most of the Convention's obligations were 

directed at them, while consumer nations were getting off 

lightly on the basis that demand created supply. The 

producer nations therefore insisted that 'possession' also be 

proscribed. As a compromise, the obligations imposed in 

respect of extradition, confiscation and mutual legal 

assistance in respect of drug trafficking do not apply to 

personal use offences under article 3(1). (See Boister 'Is 

International Law a bar to the Decriminalisation of 

possession of dagga for personal use in South Africa' 

(supra) at p.10) 
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221.6.2 Article 3(2) reads; 

 

"(2) Subject to its constitutional principles and the basic 

concepts of its legal system, each party shall adopt such 

measures as may be necessary to establish as a criminal 

offence under its domestic law, when committed intentionally, 

the possession, purchase or cultivation of narcotic drugs or 

psychotropic substances for personal consumption contrary to 

the provisions of the 1961 Convention, the 1961 Convention 

as amended or the 1971 Convention." (Record p 174:7-

15) (Our emphasis.) 

 

 

221.6.3. Similarly, notwithstanding our earlier submission that all 

treaty obligations are subject to the provisions of our 

Constitution, Article 3(2) in any event permits exemptions 

to be made. Thus were an exemption for adult Rastafari be 

upheld by the above Honourable Court, permitting them to 

use and possess cannabis in private for bona fide religious 

observance, such exemption could never be a violation of 

South Africa's treaty obligations. 
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221.6.4 It is interesting to note that Boister (supra) submits that 

South Africa would be in violation of this treaty obligation 

if it were to 'legislate' the decriminalisation of cannabis for 

personal use. According to him, a finding of 

unconstitutionality by the above Honourable Court would 

not be subject to this difficulty (at p10-11). Boister also 

posits that no article in this Convention makes 

imprisonment compulsory for the personal use and 

possession of cannabis. The Convention also provides for 

'education, aftercare, rehabilitation or social reintegration' 

not only in addition to conviction or punishment, but also 

as an alternative. This 'escape route' would allow the state 

to decide not to convict or punish the personal use and 

possession of cannabis, and therefore obtain a 'de facto' 

decriminalisation should it so wish.(A 'de facto' 

decriminalisation would presumably not assist the 

Appellant in having his articles of community service being 

registered by the Law Society).  If Boister is correct that 

only the above Honourable Court could 'de jure' create 

exemptions for the personal use or possession of cannabis, 

then if the Legislature wished to decriminalise the personal 
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use and possession of cannabis without using the 'escape 

route', it may very well require that such legislation would 

have to be affirmed by the above Honourable Court. 

 

Article 30 in any event permits any party to this 

Convention at any time to give notice of its intention to 

denounce the Convention, which denunciation takes effect 

one year after the notification period.(Record p 216: 23-

30) 

 

221.6.5. Article 14 (2) reads: 

"Each Party shall take appropriate measures to prevent illicit 

cultivation of and to eradicate plants containing narocitc or 

psychotropic substances, such as opium poppy, core bush and cannabis 

plants, cultivated illicitly in its territory. The measure adopted shall 

respect fundamental human rights and shall take due account of 

tradition licit uses, where there is historic evidence of such use, as 

well as the protection of the environment." (Record p203:1-11). 

As we have seen in South Africa, there is historic evidence 

of traditional use of cannabis especially in rural areas, 

where such use is not seen as immoral or illegal. In terms 

of this convention, traditional usuage may be legal. 
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221.6.6. We accordingly submit that South Africa's international 

treaty obligations do not advance Respondent's limitation 

case. 

 

221.7. To prevent use and abuse of dangerous-dependence producing 

drugs 

 

221.7.1 We submit that the medical and scientific evidence 

has shown that while cannabis is not a totally 

benign drug, it is not sufficiently harmful to users or 

to other persons or society requiring it to be 

proscribed and therefore allow it to violate 

fundamental rights of Appellant and other adult 

Rastafari to use cannabis in private for bona fide 

religious observance and practise. In fact, the 

consequences to society from the use of cannabis 

are far less than the harmful consequences caused 

by the legal recreational drugs, nicotene and 

alcohol. 
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221.7.2 According to the medical and scientific evidence, 

and accepted by the Courts in Canada and 

Germany, as well as in numerous official 

government commissions into canabis, cannabis is 

not a dangerous dependence-producing drug for the 

overwhelming majority of its users, physical 

dependence being so rare as to be statistically 

insignificant, while the two legal recreational drugs, 

nicotene and alcohol are highly physically 

addictive, yet are not included in the impugned 

Acts. 

 

221.7.3 The medical and scientific evidence refutes 

conclusively the stepping stone and gateway theory 

of progression to dangerous dependence-producing 

drugs from the use of cannabis. It is quite clear that 

some individuals go on to try other dangerous 

dependence-producing drugs after use of cannabis 

(even maybe only once), but they are a very small 

minority. The medical and scientific evidence 

shows that there is no causual nexus between 
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cannabis use and progression to dangerous 

dependence-producing drugs. 

 

As we have shown, the cause of multi-drug use is 

multi-faceted. The scientific evidence also shows 

that cannabis is for the majority of its users, the first 

illicit drug that they have tried and therefore, in that 

sense, it is a gateway to use of dangerous 

dependence-producing drugs. (It would be 

interesting to discover whether canabis is in fact the 

first illicit drug that users on the 'rave circuits' use-it 

is problably ecstacy. 

 

But cannabis is seldom the first drug people have 

used. Alcohol and nicotene usually precede 

cannabis use, (even when users are under-age), and 

therefore the question should be not whether 

cannabis is the gateway/stepping stone to use of 

dangerous dependence-producing drugs, but 

whether nicotene and/or alcohol are the gateways to 
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eventual use dangerous dependence-producing 

drugs by some individuals. 

 

221.7.4 The medical and scientific evidence has shown that 

in a very small percentage of users (far less than 

with nicotene and alcohol), psychological 

dependence can result. These users are usually 

young adolescents with conduct disorders and some 

with anti-social personality traits, who are usually 

dependent on other drugs. 

 

We respectfully wish to point out that we are only 

seeking the right for adult Rastafari to use cannabis 

for their religious observance and not for children.  

 

Furthermore, withdrawal systems have only been 

ascertained in a statistically small number of users 

but there is still debate whether they in fact exist. In 

any event, according to the scientific evidence, they 

are very mild and short lasting. 
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There is no credible scientific or medical evidence that 

cannabis leads to an amotivational syndrome. Diminished 

motivation may be due to symptons of chronic intoxication 

which dissipate on cessation of use. 

 

221.7.5 The medical and scientific evidence shows (as well as the 

findings of many South African courts) that cannabis does 

not lead to violence. In fact, the evidence shows that it is a 

pacifier. 

 

221.7.6 There is no evidence that the use of cannabis leads to 

crimes to finance further purchases of cannabis. We submit 

that cannabis is so widely available in South Africa, and so 

relatively 'cheap' that such course of conduct is not 

credible. In addition, the scientific and medical evidence 

shows that cannabis is not a reinforcing drug such as crack, 

cocaine, heroion, welconal, amphetimines etc, compelling 

the user to seek whatever means are available to obtain it. 

 

221.7.7 There is no evidence that the moderate use of cannabis 

leads to any physical injury to the user, save from the 
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smoke which contains many of the same components as 

tobacco smoke. Therefore, cannabis smoke would be a risk 

factor for respiratory cancers. Cannabis contains four times 

the tar content of cigarettes, but a cannabis 'joint' is seldom 

packed as tightly as tobacco cigarettes, and as the cannabis 

high reportedly lasts between one to three hours, it is 

doubtful that a user could obtain regularly the same tar 

content as a tobacco smoker. There is no credible evidence 

of cannabis alone causing cancer. There are no recorded 

cases of toxicity due to cannabis use in the thousands of 

years it has been used.   

 

There is no credible epidemological medical or scientific 

evidence that cannabis damages the immune system, or 

causes brain damage or effects the reproductive system 

(save, like tobacco smoke, it is highly dangerous to fetal 

development.) It does however effect the user's short term 

memory whilst the user is under the influence.  The IOM 

Report has found that cannabis has certain medical benefits 

for certain sick patients. 
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221.7.8 There is no credible evidence that cannabis use is causually 

related to development of mental disorders. There are 

questions however if canabis can modify the course of pre-

existing psychosis. 

 

221.7.9 According to the medical and scientific evidence, adverse 

mood reactions can occur, but they are rare and usually 

only occur in inexperienced users and usually disappear 

within hours and respond well to reassurance and a 

supportive environment. 

 

221.7.10 The only remaining 'harmful' societal consequence (after 

the 'gateway theory' and 'violence' caused by cannabis) is 

related to the effect of cannabis on psychomotor ability. 

Intoxicated driving under the influence of alcohol or a drug 

is proscribed and cannot be therefore relied upon by 

persons wishing to deny Appellant and other adult 

Rastafari from using cannabis for their religious 

observance. It is interesting to note, however, that studies 

have shown that that cannabis does not effect the 
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psychomotor ability of regular users as much as 

inexperienced users. 

221.7.11 We have shown in paragraph 186 supra that in most 

western democratic countries, save possibly for the United 

States of America on the federal level, and Canada, that 

there have been moves towards, or actual decriminilisaton, 

of cannabis (and in some cases, other drugs) As we have 

seen, despited de facto decriminilisation in the Netherlands, 

drug use is no higher per capita than in the United States of 

America.  (As referred to earlier, the Swiss Parliament has 

just voted to decriminalise cannabis). 

 

We agree that drug abuse, especially of dangerous 

dependence-producing drugs is a serious problem as such 

drugs have a very serious potential to debilitate the user to 

such an extent that harm is caused to society, either via 

crime or with serious financial consequences to society in 

being compelled to attempt to rehabilitate such person or 

suffer the consequences of the debilitated drugs abuser.  

However as we have shown, even Kleber concedes that 

cannabis is not associated with squalor or debilitation. 
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We submit that cannabis does not cause harm to other 

persons or society sufficient to warrant it being classified in 

the Drugs Act in part 3 of schedule 2 as an undesirable 

dependence-producing substance, alongside the likes of 

amphetimines, LSD, mescalin and heroin. 

 

221.7.12 As cannabis is used so widely worldwide by millions of 

people, not only by Rastafari, and others who use it solely 

for medicinal purposes, but for recreational purposes, 

without harm of a sufficient degree being caused to the 

user, other persons or society, it has led to a disrespect for 

the law and convictions for personal use have blighted 

many young lives. In this regard, we refer the above 

Honourable Court to paragraph 205 supra. In addition, we 

refer the above Honourable Court to paragraph 202 supra 

concerning what the criminilisation of cannabis has done to 

society. 

 

22.7.13 We agree that the abuse of drugs of any description is 

serious and all reasonable steps must be taken to try to 
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prevent drug abuse. However, we believe that insofar as 

cannabis is concerned, the means employed in an attempt 

to prevent cannabis use by recreational users are totally 

excessive. The use of cannabis should be dealt with as a 

health problem and not as a criminal problem. We submit 

that it would be better to educate users of cannabis about its 

possible dangers without causing it to be viewed as the 

'forbidden fruit'. Cannabis is an intoxicant like alcohol, and 

like any intoxicant, it can be abused. The challenge for the 

State is how to get this health message across without 

beating the big stick of the criminal justice system.  

 

221.7.14 We accordingly submit that cannabis is not a dependence 

producing drug for the overwhelming majority of its users, 

does not lead to the abuse of dangerous drugs, does not 

lead to crime or squalor, and that therefore there is no 

rational basis between the purpose the legislation seeks 

to achieve and the prohibition of cannabis. 

 

221.8. To prevent blackmarket trafficking in drugs 
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221.8.1 We agree that this is a laudatory aim  

 

221.8.2 We respectfully point out that the majority of annexures to 

(fifth) Respondendts papers pertain to blackmarket 

trafficking, and dangerous drugs such as heroin, cocaine, 

crack, mandrax, and LSD 

 

221.8.3 Brigadier Venter stated that the Drugs Act was enacted 

"after careful consideration of the problems posed by drug 

trafficking in South Africa and the problems of adequately 

protecting society from this menance."(Record p161: 2-4): 

and " ...the object ...is to curb the alarming rise of drug 

trafficking and to facilitate the conviction of drug 

traffickers, which trade in my experience is the root-cause 

of many serious crimes and the cause of much social 

tragedy.",(Record p 165: 32-166: 4) 

 

221.8.4 Similarly, Van der Burgh of SANCA concern's are mainly 

about the escalation in heroin and cocaine use, cocaine 

dependence and the upsurge in activities of worlwide drug 

cartels in South Africa. (Record p293-297) 
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222. Less restrictive means to achieve the purpose 

 

222.1 Any justification clearly fails on this ground. 

 

222.2 It is imperative that in an open and democratic society based on human 

dignity, equality and freedom, that the violation of Appellant's right to 

religious freedom and observance, dignity, equality, personal autonomy 

and privacy by criminalising a central tenet of his religion, be avoided by 

granting Appellant and other adult Rastafari a limited right to possess and 

use cannabis in private during religious observance (and acts which 

facilitate personal consumption). 

 

We have already dealt in paragraph 28 supra with how an exemption 

would not impose any additional burden or cost to the administration of 

justice, to the police or to the courts, and how it could be effected. 

 

We respectfully submit that a limited exemption permitting a small 

number of adult Rastafari to use cannabis in private for bona fide religious 

observance would not undermine the purpose of the legislation nor make 
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any difference to the vast number of persons presently using cannabis in 

South Africa for recreational purposes, nor lead to any harm to society. 

FINAL SUBMISSIONS 

 

223. We submit that where a facially neutral law of general application encroaches on 

the core values that underlie our Constitution, namely human dignity and 

equality, and thereby violates other equally fundamental values necessary in and 

to an open and democratic society, such as rights of religious freedom and 

obervance, privacy and the right to personal autonomy as contained in section 

12(2)(b) of the Bill of Rights, it is not enough that the 'neutral' law may bear a 

purportedly reasonable relationship to a legitimate governmental purpose. The 

impugned law must be shown to be necessary and tailored narrowly to achieve 

that purpose. This is particularly so where the proscribed conduct has been shown 

not to cause harm in any meaningful degree to other persons or society in general. 

 

224. It has not been an offence since time immemorial to consume cannabis while the 

legislative history of the proscription of cannabis in South Africa is of relatively 

recent vintage. We have shown that there has been traditional usuage of cannabis 

in South Africa for hundreds of years where its use is not viewed as morally 

reprehensible or illegitimate. We have already referred the above Honourable 
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Court in paragraph 22.2 supra, to the unarticulated premise underlying the 

proscription of cannabis in South Africa. 

 

We submit accordingly that the legislative history of the criminal proscription of 

cannabis in South Africa is devoid of any rational basis and is based on proven 

unwarranted assumptions about its purported danger to the individual and to 

society. The risk of its use is not an unacceptable one to the individual user or to 

society. Appellant and other adult Rastafari are continually subject to criminal 

sanction merely in order to practise their religion in private while other 

individuals are free to consume societies drugs of choice, alcohol and nicotene, 

even though these drugs are known killers. 

 

225. If the prevention of harm to society is the objective of the impugned legislation by 

discouraging the risk of persons using cannabis, it is difficult to imagine a more 

intrusive way to protect an individual or society from harm than by criminal 

prosecution, especially where the proscribed conduct is so widespread and not 

viewed as immoral, criminal, or harmful to a sufficient degree as a reason for its 

proscription. 

 

We submit that the harm caused to the individual and to society by the 

proscription of the personal use and possession of cannabis far outweighs any 
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harm that would result from its removal from the criminal justice system into the 

health and education arena. 

 

226. The fact that other jurisdictions prohibit an activity bolsters the presumption of 

harm resulting from such activity; however, this presumption cannot be employed 

with respect to the proscription on cannabis. Indeed, we submit that the 

developing trend towards decriminalisation in many western liberal democracies 

not only lends no support to this presumption of harm, it goes a long way to 

rebutting this presumption. Put differently, the prohibition on the personal use and 

possession of cannabis cannot be based on the presumption of harm given that 

other civilized nations have decriminalized this activity and commissions of 

enquiry have called for its decriminalization. Many sober and conservative 

organisations have similarly called for its decriminalisation.  By way of example, 

we refer the above Honourable Court to the following articles: 

 

(a) A copy of the editorial from The Lancet (a leading international medical 

journal) of November 1995 (Rule 30 Documents p 323-324); and 

 

(b) A copy of the editorial from the British Medical Journal of December 

1995 (Rule 30 Documents p325-327).   

 



 240

227. We submit accordingly that the impugned legislation overshoots the mark in 

criminalizing the religious practices of Appellant. Unlike a recreational user of 

cannabis (for whom the risk of using cannabis is not unacceptable in modern 

society), Appellant's use of cannabis is not for recreational purposes- it is a sine 

qua non and a central tenet of his religion. As was held in Rv Heywood (1994), 

94 C.C.C. (3d) 481, 516-7 (S.C.C.) : 

 

"Overbreadth analysis looks at the means chosen by the state in relation to its purpose. In 

considering whether a legislative provision is overbroad, a court must ask the question: Are those 

means necessary to achieve the state objective? If the state, in pursuing a legitimate objective, 

uses means which are broader than is necessary to accomplish that objective, the principles of 

fundamental justice will be violated because the individual's rights will have been limited for no 

reason. The effect of the overbreadth is that in some applications the law is arbitrary and 

disproportionate..." (Our emphasis) 

 

Overbreadth analysis has been used in our courts. Thus in Coetzee v 

Government of the Republic of South Africa 1995 (4) SA 631 (CC) Kriegler J 

in dealing with the question of imprisonment for civil debts stated: 

 

"...At the very least a law or action limiting the right to freedom must have a reasonable goal and 

the means for achieving that goal must also be reasonable...I accept that such a goal is a legitimate 

and reasonable governmental objective. The question though is whether the means to achieve the 
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goal are reasonable. The fundamental reason why the means are not reasonable is because the 

provisions are overbroad..." ([11-13]) 

 

Mokgoro J in Case and another v Minister of Safety and Security and others 

(supra) conducted a similar analysis. She found that: 

 

"...To determine whether a law is overbroad, a court must consider the means used (that is, the 

law itself, properly interpretted), in relation to its constitutionally legitimate underlying objectives. 

If the impact of the law is not proportionate with such objectives, that law may be deemed 

overbroad...If the law is overbroad, it has to go, and no conviction may be founded upon it..." 

([49,55]) 

 

We submit that the impugned legislation accordingly, does not strike the right 

balance between Appellant and the interests of society. 

 

228. We submit that the prohibition on the proscription on cannabis is overbroad in 

that no exemption is made for the use and possession of cannabis by adult 

Rastafari for the purposes of their religious practice and obervance. 

 

229. We further submit that the legislation overshoots the mark in so far as 

criminalizing such religious practice is unnecessary for the achievement of the 
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legitimate governmental purpose of combatting drug abuse of dangerous 

dependence producing drugs and trafficking. 

 

We submit that the failure to draw a meaningful distinction between the bona fide 

religious practise of Appellant (and in the case of recreational users, "private 

vice") and trafficking, does not serve a legitimate governmental purpose. It 

addition, it brings the law into disrepute and harms the individual and society, 

without any benefits accruing to either. 

 

230. We are not in this appeal seeking legalization of cannabis nor its 

decriminalization for the wider society. We are seeking that an exemption be 

made for Appellant and other adult Rastafari to use and possess cannabis for bona 

fide religious practice and observance.  

 

We submit however, that changing attitudes of society and the trend towards the 

decriminalization of the offence of the use and possession of cannabis for 

personal use in a wide range of liberal democratic countries, (See for example 

National Coalition for Gay and Lesbian Equality v Minister of Justice (supra) 

at [38], [40-57]) empowers and makes it encumbent on the above Honourable 

Court, to follow the approach of the German Constitutional Court and refer the 

whole question of the proscription of cannabis to Parliament for it to ascertain, in 
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view of the recent scientific knowledge and trends in other countries, whether the 

factual basis for Parliaments earlier legislative action still serves a valid 

governmental purpose. 

231. We submit that the harm principle is an essential part of our law and a vital and 

important component in the weighing up and balancing of competing values in 

our Constitution.We submit accordingly that the threshold test for criminal 

sanctions "in an open and democratic society based on human dignity, equality 

and freedom" requires a reasoned apprehension of harm of a serious, substantial 

or significant nature to other persons or to society, which is not reflected in the 

conduct of Appellant. 

 

We referred the above Honouarble Court to the Canadian case of Rv Malmo-

Levine (supra), where the majority of the court found when dealing with the 

recreational use of cannabis, that the result "was quite close" and "that there 

was no clear winner in this balancing test."  (See paragraph 161 above). The 

dissenting judge would have upheld the appeal. Accordingly we submit, that as 

Appellant is not seeking the right to use cannabis for recreational purposes but for 

the purposes of his religious observance, an open and democratic society requires 

that Appellant be permitted to use and possess cannabis for his religious 

obervance in private, particularly as his religious observance does not cause harm 

to other persons or society in general. 
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COSTS 

 

232. This appeal is concerned exclusively with constitutional issues. The ordinary rule 

in constitutional matters is that a litigant raising constitutional matters of 

substance against an organ of state is not mulcted in costs if his application is 

unsuccessful. (Sanderson v Attorney-General, Eastern Cape 1998 (2)SA 38 

(CC) at [44]). 

 

233. However, the ordinary rule on costs in constitutional matters is not immutable. 

The state is unlikely to be discouraged from litigating by costs orders. Because 

the rationale underlying the rule does not apply against the state, state litigants are 

not ordinarily entitled to the benefit of the rule. (MEC for Development 

Planning and Local Government in Gauteng v Democratic Party and others 

1998 (7)BCLR 885 (CC) at [66]) 

 

234. We submit accordingly that if the appeal is successful, Fourth and Fifth 

Respondents should be directed to pay Appellants costs to the SCA jointly and 
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severally, and Fifth Respondent the costs in this court, but if the appeal is 

unsuccessful, there should be no order as to costs. 

 

235. In the event that Appellant is successful in his appeal, we will seek that the order 

of costs granted against Appellant in favour of First to Third Respondents by the 

SCA be set aside.  

 

 

PRAYERS 

 

236. The Appellant seeks an order in the following terms: 

 

236.1 The appeal is upheld. 

 

236.2  (a) Declaring section 4(b) of the Drugs and Drug Trafficking Act, No 

140 of 1992 (as amended) ("the Drugs Act") and section 22A(10) 

of the Medicines and Related Substances Control Act, No101 of 

1965 (" the Medicines Act") be inconsistent with the Constitution 

of the Republic of South Africa, Act 108 of 1996 ("the 

Constitution") and accordingly invalid. 
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ALTERNATIVELY, declaring section 4(b) of the Drugs Act and 

section 22A(10) of the Medicines Act to be inconsistent with the 

Constitution, to the extent that they fail to provide an exemption 

applicable to the use, possession and transportation of cannabis 

sativa by an adult Rastafari for a bona fide religious purpose (in 

private), and accordingly invalid. 

 

(b) Suspending the aforsaid declaration of invalidity for a period of 

twelve (12) months to enable Parliament to correct the 

inconsistencies which have resulted in the declarations of 

invalidity. 

 

263.3 The Third Respondent is directed to register the Appellant's contract of 

community service with effect from 15 February 1997. 

 

263.4  Fourth and Fifth Respondents are ordered jointly and severally to pay 

Appellants costs to the SCA. 

 

263.5 Fifth Respondent is ordered to pay the costs of Appellant in the 

application for leave to appeal and in this appeal. 
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263.6 That the costs order granted against Appellant in favour of First to Third 

Respondents by the SCA be set aside.  

 

 

 

      ______________________ 

      JOHN LAWRENCE ABEL 

      APPELLANT'S COUNSEL 

 

Chambers  

Cape Town 

16 October 2000 


