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A. INTRODUCTION 

1. Preliminary Note 

1.1. In the Witwatersrand Local Division of the High Court of South 

Africa, the Honourable Mr Acting Justice Hoffmann declared that 

the provisions of section 2(1)(a) of the Limitation of Legal 

Proceedings (Provincial and Local) Authorities Act, 94 of 1970 

(“the Limitation Act”) are unconstitutional. 1 

1.2. By virtue of section 8(2) of the Constitutional Court 

Complementary Act 13 of 1995, the Minister for Justice and 

Constitutional Development (“the Minister”) is requested to 

intervene in these proceedings on the question whether the 

order made by the Honourable Mr Acting Justice Hoffmann 

should be confirmed in terms of section 167(5) and 172 of the 

Constitution of the Republic of South Africa, Act 108 of 1996 

(“the Constitution”). 2 

                                                 
1 Judgment p. 9;  order of court, 1. 
2 Further directive, 28 February 2000 1, para. 2. 
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1.3. The Minister manifested his intention to oppose the confirmation 

of the order. 3   The basis of the opposition is that: 

1.3.1. First, the provisions of section 2(1)(a) are not 

inconsistent with the provisions of section 34 of the 

Constitution, that is the right of access to court, or for 

that matter equality provision co9ntained in section 9 

of the Constitution. 

1.3.2. Secondly, there is the Institution of Legal Proceedings 

Against Organs of State Bill [B65B-99] ("the Bill") 

pending before Parliament, which when enacted will 

repeal the Limitation Act. 

1.4. In these proceedings a vital issue has been raised which may 

not only affect the validity of section 2(1)(a) but also a myriad of 

statutory limitation provisions limiting the time within which a 

cause of action may be brought. 

1.4.1. Consequently, it will impact on the administration of 

justice in the civil courts as well as on the proposed 

                                                 
3 Notice of intention to oppose 20 March 2001. 
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institution of Legal Proceedings Against Organs of 

State Bill. 

1.4.2. Suffice to point out that the Bill was passed by the 

National Assembly on 28 September 2000.   It was 

transmitted to the National Council of Provinces for 

concurrence.   The promotion of the Bill is held in 

abeyance pending the judgment of this Court in the 

present proceedings. 4 

2. Central Issue 

2.1. The central issue in these proceedings are: 

2.1.1. Whether section 2(1)(a) of the Limitation Act is 

inconsistent with the provisions of section 34 of the 

Constitution, that is, the right of access to court. 

2.1.2. And whether the limitation is reasonable and justifiable 

in terms of section 36 of the Constitution. 

                                                 
4 Affidavit of the Director-General : Justice, para. 5.7. 
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2.2. A subsidiary consideration is whether section 2(1)(a) is 

inconsistent with the equality provisions contained in sections 

9(1) and (3) of the Constitution. 

3. Scheme of These Submissions 

3.1. The scheme of our submissions, on behalf of the Minister, are 

as follows: 

3.1.1. First, we present a brief factual background of the 

proceedings in the court a quo. 

3.1.2. Secondly, we consider the pertinent aspects of 

sections 2(1)(a) and 4 of the Limitations Act. 

3.1.3. Thirdly, we consider the constitutionality of section 

2(1)(a) and whether it violates the right of access to 

court (section 34 of the Constitution) and whether it 

infringes the right to equality (section 9 of the 

Constitution).  

3.1.4. Fourthly, whether section 2(1)(a) is justifiable in terms 

of section 36(1) of the Constitution. 
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3.1.5. Fifthly, we allude to the objectives of the Institution of 

Legal Proceedings Against Organs of State Bill. 

3.2. Lastly, we conclude our submissions regarding an appropriate 

order. 
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B. BACKGROUND TO PRESENT PROCEEDINGS 

4. Plaintiff's Cause of Action 

4.1. On 24 February 2000 the Plaintiff, Sias Moise, acting in his 

capacity as father and natural guardian on behalf of his minor 

daughter, Faith Motshidisi Moise, born on 11 October 1989, 

instituted a delictual action for damages against the Defendant, 

The Transitional Local Council of Greater Germiston. 5   It is 

a local authority as defined in section 1 of the Limitation Act. 6 

4.2. On 28 April 1988 the Plaintiff’s daughter was injured whilst 

attempting to board a municipal bus operated by the Defendant 

and driven by A E Drayer within the course and scope of his 

employment with the Defendant. 7 

4.3. The Plaintiff claimed damages allegedly suffered by him in his 

personal and representative capacities. 8 

 

                                                 
5 Plaintiff’s particulars of claim, paras. 1 and 2. 
6 Defendant’s plea, para. 1. 
7 Plaintiff’s particulars of claim, paras. 3 and 4;  judgment, p. 2. 
8 Plaintiff’s particulars of claim, para. 8. 
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4.4. The Plaintiff averred that he duly complied with the provisions of 

section 2(1)(a) of the Limitation Act. 9 

5. Defendant's Special Plea 

5.1. On 19 April 2000 the Defendant delivered its plea to the Plaintiff.   

It raised a special plea by averring as follows: 

‘1. The Defendant is a local authority as referred to in the 
Limitation of Legal Proceedings (Provincial and Local 
Authorities) Act, No. 94 of 1970 (“the Act”). 

2. In terms of Section 2(1)(a) of the Act, no legal 
proceedings in respect of any debt arising from delict 
may be instituted against a local authority unless the 
creditor has within 90 days as from the day when the 
debt became due, served a written notice of such 
proceedings on the debtor. 

3. The debt which is the subject matter of these 
proceedings is a debt arising from a delict and 
became due on 23 April 1998. 

4. By virtue of the provisions of Section 2(1)(a) of the 
Act, the Plaintiff had to give the Defendant written 
notice on or before 27 July 1998. 

5. No such written notice was given to the Defendant by 
the Plaintiff. 

6. In the premises the Plaintiff is precluded from 
instituting this action against the Defendant.’ 

 

 

                                                 
9 Plaintiff’s particulars of claim, para. 10. 
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6. Plaintiff's Replication 

6.1. On 5 May 2000 the Defendant delivered a replication to the 

Plaintiff.   The relevant allegations were as follows: 

‘5.2 The Plaintiff alleges that the written notice, as 
contemplated in section 2(1)(a) of the Limitation of 
Legal Proceedings (Provincial and Local Authorities 
Act) 94 of 1997 (hereinafter referred to as “the Act”), 
was sent to the Defendant by registered post on 6 
November 1998 being within 90 days of debt having 
become due in terms of section 2(2)(c) of the Act. 

  

6.2. In the alternative the Defendant replicated that: 

‘7. …  in the event of the above Honourable Court finding 
that the Plaintiff has not complied with Section 2(1)(a) 
of the Act (which is denied), then and in that event, the 
Plaintiff alleges that Section 2(1)(a) of the Act is 
inconsistent with section 34 of the Constitution of the 
Republic of South Africa Act 108 of 1996 and that 
such inconsistency is neither reasonable nor justifiable 
with the result that no obligation falls on the Plaintiff to 
comply with section 2(1)(a) of the Act.’ 

7. Proceedings in the Court a quo 

7.1. The proceedings in the court a quo were confined to determining 

the special plea and the replication. 
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7.2. The Plaintiff testified that on 28 April 1988, being the day of the 

accident, he became aware that his daughter was injured by a 

municipal bus belonging to the Defendant. 

7.3. But It was only on 24 August 2000 that the Defendant became 

aware of the identity of the debtor when he obtained the 

registration of the bus.   On the same day he conveyed that 

information to his attorney who ‘immediately’ dispatched a 

written demand in terms of section 2(1)(a). 10   The notice had 

been served on 6 November 1998. 

7.4. In the circumstances, Plaintiff’s counsel abandoned the claim by 

conceding that the notice had not been given within the 

prescribed period of 90 days, as from the day on which the 

notice contemplated in section 2(1)(a) had to be served on the 

debtor. 

7.5. Accordingly, Mr Acting Justice Hoffmann was required to 

determine the constitutionality of section 2(1)(a). 

7.6. His Lordship concluded that the provisions of section 2(1)(a) 

was unconstitutional, and they were neither reasonable nor 

                                                 
10 Cf:  para. 7.2 above 
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justified, 11 and was of the view that the ‘latitude’ accorded by 

section 4 (which provides that notice may be given after the 

expiry of a period in excess of 90 days if the authority has 

waived its right to rely on section 2(1)(a) or a court authorises 

the giving of notice) did not make the legislation constitutional 12   

for the following reasons: 

‘(i) The Court must be satisfied that the authority 
concerned is not prejudiced, or that there are 
“special circumstances” by virtue of which “… the 
creditor could not reasonably have been expected 
to serve the notice within … the 90-day period.” 

(ii) I do not believe that the prejudice occasioned by 
the Limitation is cured by leaving the matter to the 
discretion of a Court which might well refuse to 
grant an order. 

(iii) The creditor would, in any event, bear the onus of 
showing a lack of prejudice of special 
circumstances. 

(iv) There is no equivalent to Section 4 which qualifies 
Section 2(1)(c) of the Act.   This Section requires 
that an action must be commenced within twenty-
four months “as from the day on which the debt 
became due”.   Indeed, Section 4 is specifically 
made “subject to the provisions of …”.   
Paragraph 2(1)(c).   Whilst there is an absolute bar 
to the of institution of proceedings “after the lapse 
of a period of twenty-four months as from the day 
on which the debt became due”.    Thus, even if 
the period of late notice is agreed, or authorised 
by a court, a plaintiff might still have difficulty in 
prosecuting an action timeously.’  13 

 
                                                 
11 Judgment, p. 9. 
12 Judgment, p. 8. 
13 Judgment, pp. 9-10. 
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7.7. For present purposes the relevant part of the court a quo’s order 

reads: 

‘1. The special plea is dismissed with costs, on the basis 
that the provisions of Section 2(1)(a) of the Limitation 
of Legal Proceedings (provincial and Local Authorities) 
Act No. 94 of 1970 are unconstitutional.’ 14 

 
8. Submissions 

8.1. With due deference to his Lordship Mr Acting Justice Hoffmann, 

we submit that the court a quo's approach to the issue of 

constitutional validity of section 2(1)(a) was casuistic in spite of 

having acknowledged that ‘some form of limitation and time 

within which litigation may be commenced is desirable.’ 15  

 

 

 

 

                                                 
14 Judgment, pp. 9-10;  order of court, para. 1. 
15 Judgment, p. 5. 
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C. LIMITATION STATUTE 

9. Introduction 

9.1. Contemporary statutes of limitation indeed have a historical 

antecedent.      Limitation on actions to recover property was 

established in Roman Law from early as 424 AD and have 

persisted throughout continental Europe to this day.    In 

England, the Limitation Act of 1623 prohibited actions to recover 

land more than 20 years after the accrual of the right.    It marks 

the beginning of the modern law of limitation on personal actions 

in the common law. 16   

9.2. The conventional policy of statutes of limitation is encapsulated 

in Halsbury’s Laws of England 17 

‘The courts have expressed at least three deferring 
reasons supporting the existence of statutes of 
limitation, namely: 
(1) Long dormant claims have more of cruelty than 

justice in them; 
(2) That a defendant might have lost the evidence to 

disprove a stale claim;  and 
(3) That persons with good causes of action should 

pursue them with reasonable diligence.’ 18 

                                                 
16 ‘Development in Law : Statutes of Limitation’ 63 [1949-50] Harvard Law Review 1177 et seq. 
17 4th Edition, Vol. 28, para. 805, 407-8. 
18 At para. 805, 407-8.    
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9.3. The broad rationale for the existence of limitation periods was 

considered in the High Court of Australia in Brisbane South 

Regional Health Authority v Taylor 19 by McHugh: 

‘Even before passing of the Limitation Act 1623 (Imp), 
many civil actions were the subject of limitation.   
Moreover the right of the citizen to a speedy hearing of 
an action that had been commenced was acknowledged 
by the Magna Carta itself.   Thus for many centuries the 
law has recognised the need to commence actions 
promptly and to prosecute them promptly once 
commenced.   As a result, courts exercising supervisory 
jurisdiction over other courts and tribunals in their 
jurisdictions have the power to stay proceedings as 
abuses of processes if they are satisfied that, by reason 
of delay or other matter, the commencement or 
continuation of the proceedings would involve injustice 
or unfairness to one of the parties. 

The effect of the delay on the quality of justice is no 
doubt one of the most important inferences motivating 
the legislature to enact limitation periods before 
commencing actions.   But it is not the only one.   Courts 
and commentators have perceived four broad rationales 
for the enactment of limitation periods.   First, as time 
goes by, relevant evidence is likely to be lost.  Secondly, 
it is oppressive eve “cruel”, to the defendant to allow an 
action to be brought long after the circumstances which 
gave rise to it has passed.   Thirdly, people should be 
able to arrange their affairs and utilise their resources on 
the basis that claims can no longer be made against 
them.    Insurers, public institutions and businesses, 
particularly limited liability companies, have a significant 
interest in knowing that they have no liabilities beyond a 
definite period.   As the New South Wales Law Reform 
Commission has pointed out: 

                                                 
19 (1996) 139 ALR 1 [HC of A]. 
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“The potential defendant is thus able to make 
most productive use of his or her resources and 
the disruptive effect of unsettled claims on 
commercial intercourse is thereby awarded.   To 
that extent the public interest is also served. 

 
Even where the cause of action relates to personal 
injuries, be often just as fair to make the shareholders, 
ratepayers or taxpayers of today ultimately liable for the 
wrongs of the distant past, as it is to refuse a plaintiff the 
right to reinstate a spent action arising from that wrong.   
The final rationale for the limitation periods is that the 
public interest requires that disputes be settled as 
quickly as possible. 
 
In enacting limitation periods, legislatures have regard to 
all these rationales.” 20 
 

10. Analysis of Section 2 

10.1. The central component of the statutory scheme is section 2 for 

initiating for the legal proceedings against provincial and local 

authorities.   It broadly provides that the notice of intended legal 

proceedings be given to the debtor within 90 days after the debt 

in question became due and that a prescription period of 24 

months applies in respect of the debt governed by the Limitation 

Act.  

10.2. Sub-section (1)(a) is the triggering mechanism for initiating legal 

proceedings.   It needs to be considered ‘as the whole and in all 

                                                 
20 At 8-9 (footnotes in the judgment are omitted) 
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its implications’ since it is ‘part and parcel of a composite 

scheme constructed … with the rest of which it is linked 

inextricably’ or else ‘[it] would therefore be artificial and 

unrealistic to appraise the requirement for notification in 

isolation, heedless of the further bond regulating the institution 

of the action with which it was coupled and calibrated’. 21    

10.3. Section 2(1) contemplates three phases: 

10.3.1. First, there is an initial period of 90 days from the date 

the debt becomes due 22 within which written notice 

must be given of the intended legal proceedings.   That 

notice must set out both ‘the facts from which the debt 

arose’.   In Maponya v Minister of Police and 

Another 23 it was held that: 

‘[It] does not require meticulous or a 
technical setting out of the cause of action 
as would be necessary in the particulars of 
claim in the pleadings.   Its object is to 
ensure that the local authority concerned is  
timeously informed of the threat of legal 
proceedings contemplated as against it and 
of sufficient particulars of its alleged act or 
omission to enable it to investigate the 

                                                 
21 Mohlomi v Minister of Defence 1997 (1) SA 124 (CC) para. [10] at 129D-F.  
22 Section 2(1)(a).   By virtue of section 3(2) the provisions of section 2(1)(a) do not apply to ‘the joining of 
the debtor as a party to any legal proceedings by means of a third party notice’ the joining of any debtor or 
an urgent application made to court [during the 90-day period]’.  
23 1983 (2) SA 616T at 619H.  See Avex (Pty) Ltd v Borough of Vryheid 1973 (1)SA 617 (A) at 621A-C. 
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matter and to consider its position in regard 
to the claim to be made before becoming 
involved in the cost of legal proceedings.’ 

And ‘such particulars of such debt are within the knowledge of 

the creditor.’ 

10.3.2. Then, this period is followed by an intermediary period 

of 90 days from the date of service of the notice, 

during which period the proceedings may not be 

instituted, ‘unless the debtor has in writing denied 

liability for the debt before the expiration of the [90 day] 

period.’ 24 

10.3.3. Last, the provision contemplates a period of 24 months 

calibrated from the day upon which the debt becomes 

due, whereafter the claim lapses entirely. 25 

10.4. These prescriptive periods are, however, ameliorated to a 

degree:  the debt is said not to have become due –  

10.4.1. If the debtor intentionally prevents the creditor from 

coming to know of the existence of the debt then it is 

                                                 
24 Section 2(1)(b). 
25 Section 2(1)(c). 
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deemed to be the day on which the creditor comes to 

know of its existence. 26 

10.4.2. As from the first day on which the creditor has 

knowledge of the identity of the debtor and the facts 

from which the debt arose or the first day on which the 

creditor can acquire such knowledge by the exercise of 

reasonable care, whichever is the earlier day. 27 

10.5. By agreement between the creditor and the debtor the due date 

may be postponed and ‘calculated afresh as from the date on 

which the debt again becomes due’ 28 

11. Purpose of Section 2(1)(a) 

11.1. The purpose of section 2(1)(a) was crisply  stated by Gauntlett 

AJ in Olpin v Administrator, Cape 29 : 

‘… what is intended is an initial notification such as to 
give this caste of defendants timeous opportunity to 
investigate the basic facts of the matter, and, secondly, 

                                                 
26 Section 2(2)(b). 
27 Section 2(2)(c). 
28 Section 2(2)(d). 
29 1995 (4) SA 850 at 859C;  See also Abrahamse v East London Municipality & Another 1997 (4) SA 613 
(SCA) at 624D-E;  Mohlomi v Minister of Defence 1997 (1) SA 124 (CC) para. [9] at 128B-E;  Peens v 
Minister of Safety and Security & Others 2000 (4) SA 727 (TPD) at 732H-733F. 
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to enable them to decide before becoming locked in 
litigation, whether they wish to meet or settle or contest 
the claim.’  

 
 

11.2. The 90-day time period within which written notice must be given 

of the intended action against a provincial and local authority 

and the abridged period of 24 months for initiating the 

proceedings are justifiable by having due regard to the extensive 

administrative activities and practical constraints. 

11.3. Seriti AJ in Peens v Minister of Safety and Security & 

Others 30 observed: 

‘It takes time to enable the State, when sued, to trace and 
locate the relevant people involved in the incident in 
question.   Some of them might have left the service and 
it might be difficult for the State to trace them, consult 
with them and determine if the State is liable or not.   If 
the State is not given timeous notice or there is a delay 
in instituting action against the State it is clearly 
prejudiced in the envisaged litigation. 
The protection against the late claims afforded by the 
State and its different departments seem to be 
reasonable because of the vast areas covered by its 
operations, the big number of people involved and the 
fact that the State and/or its different departments 
operate for the benefit of the entire public of the country.   
See also:  President Insurance Co Ltd v Yu Kwam 1963 
(3) SA 766 (A).’  

 

                                                 
30 2000 (4) SA 727 (TPD) at 733A-C. 
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11.4. The overriding justification ‘for the benefit of the entire public of 

the country’.  The protection of public funds is an important 

factor:   concomitantly it includes ‘the requirements of the 

efficient despatch of the business of the court’. 31   In this regard 

Lord Griffiths in Kettman v Hansel Properties 32 noted again: 

‘Another factor that a judge must weigh in the balance is 
the pressure on the courts caused by the great increase 
in litigation and the consequent necessity that, in the 
interests of the whole community, legal business should 
be conducted efficiently.   We can no longer afford to 
show the same indulgence towards the negligent 
conduct of litigation as was perhaps possible in a more 
leisured age.’  
 
 

11.5. We submit on behalf of the Minister that 2(1)(a) is neither 

irrational nor arbitrary.   In Brisbane South Regional Health 

Authority v Taylor, 33 McHugh J said: 

‘The limitation period should not be seen therefore as an 
arbitrary cutoff point unrelated to the demands of justice 
or the general welfare of society.   It represents the 
legislature’s judgment that the welfare of society is best 
served by causes of action being litigated within the 
limitation period, notwithstanding that the enactment of 
that period may often result in good cause of action 
being defeated.   Against this background, I do not see 
any warrant for treating provisions that provide for an 
extension of time for commencing an action as having a 

                                                 
31 State Pollution Control Commission v Australia Iron and Steel Pty Ltd (NO 2) (1992) 75 LGRA 327 at 
333, quoted in Alec Finlayson v Armidale CC [1994] 23 ALR 155 at 191 at 43-44. 
32 [1987] 1 AC (HL (E)] at 220G. 
33 Footnote 18 above, at 9-10. 
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standing equal to or greater than those provisions that 
enact limitation periods.    Limitation provision as a 
general rule;  an extension provision is the exception to 
it.   The extension provision is a legislative recognition 
that general conceptions of justice requires in particular 
categories of cases may sometimes be overridden by the 
facts of an individual case.’  

 
 

11.6. We also submit that the Constitution in terms of section 40(1) 

recognizes three spheres of government, namely national, 

provincial and local. 

11.7. By virtue of section 41(1), there are organs of state within each 

of these spheres.   Thus, the provisions of section 2(1)(a) 

applies only to provincial and local authorities. 34  

11.8. The application of the sub-section is not arbitrary since it has 

uniformity in its application to provincial administrations and local 

authorities as well as any person in their respective service.    

 

 

                                                 
34 In section 1 of the Limitation Act, “administration” means the administration of a province; and “local 
authority” means any institution or body contemplated in section 84(1)(f) of the Republic of South Africa 
Constitution, 1961 (Act No. 32 of 1961), which has been established or constituted by or under any 
ordinance of a provincial council or in relation to which a provincial council may make ordinances.   These 
ordinances were amended by section 1 of the General Amendment Act 49 of 1996 with effect from 4 
October 1996. 
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11.9. We will submit later that the provisions of section 2(1)(a) is 

reasonable and justifiable in an open and a democratic society 

based on human dignity, quality and freedom. 

12. Flexibility in the Creditor's Favour 

12.1. In comparison, the hardship that was inherent by the rigidity of 

the invalidated section 113 of the Defence Act 44 of 1957 and 

the erstwhile section 32 of the Police Act 7 of 1958 35 has been 

ameliorated to a degree in section 2(1)(a): 

12.1.1. The debt is said not to have become due if the debtor 

lacked actual knowledge and if such knowledge is not 

to be imputed to him or her by reason of his or her 

culpable failure to acquire it. 36 

12.1.2. Section 4 provides for leave to serve the section 

2(1)(a) notice after the lapse of 90 days from the date 

when the debt becomes due. 

                                                 
35 Replaced by section 57 of the South African Police Service Act 68 of 1995, section 2(2)(b) and (c) as 
well as section 4 affords some degree of latitude for the creditor. 
36 Footnote 28 above at 859B-C. 
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(a) The section permits the debtor in writing to 

waive his right to invoke the provisions of 

section 2(1)(a). 

(b) Failing that it permits the creditor to apply to the 

court for leave to serve the notice contemplated 

in section 2(1)(a) of the lapse of the 90-day 

period. 

(c) The court has a discretion to grant the 

application on such condition as it may deem fit 

if it is satisfied that the debtor is not prejudiced 

by the creditor’s failure or by reason of special 

circumstances the creditor could not reasonably 

have been expected to serve the notice within 

that period.   The court need not be satisfied 

from both sets of circumstances. 37  

12.1.3. We submit that the flexibility inherent in section 2(1)(a) 

brought about by section 4 and section 2(2)(c) as well 

as the permissible latitude of section 2(2)(d) justifiably 

protects 2(1)(a) from being rendered constitutionally 

                                                 
37 Coetzee v Stadsraad van Parys 1986 (2) SA 28 (OPA). 
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invalid.   In Mohlomi v Minister of Defence 38 

Didcott J said: 

'Yet given its obviously useful and 
apparently legitimate purpose, I would have 
been disinclined to rate the condition 
precedent by s. 113(1) as one intrinsically 
repugnant to s. 22 had that stood alone or 
accompanied by a lot more latitude than the 
subsection allowed in the time fixed for the 
start of the ensuing action and 
consequently for compliance with it much 
earlier for the obstacle to the litigation 
which it presented would have been seldom 
difficult to surmount.' 

13. Co-Existence of Limitation Act with 1969 Prescription Act 39 

13.1. Section 16(1) of the Prescription Act provides that the provisions 

of Chapter 3 (pertaining to prescription of debts) apply to any 

debt governed by the provisions of the Limitation Act except 

insofar as the provisions of Chapter 3 are inconsistent with the 

provisions of the Limitation Act. 

13.2. Section 13(1)(a) of the Prescription Act delays the completion of 

the period during which an action is to be instituted by a minor 

                                                 
38 1997 (1) SA 124 (CC) at 129B-C. 
39 No. 68 of 1969. 
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where one year has elapsed after he or she has attained 

majority. 

13.3. In Ramajela v Administrator, Cape 40 it was held that section 

13 of the Prescription Act providing for delay of the completion of 

the prescription period under certain circumstances applies to 

claims against both provincial and local authorities.  

13.4. This specific provision of the Prescription Act did not apply in the 

present case to the 90-day period within which written notice 

had been given in terms of section 2(1)(a). 

13.5. Thus, the constitutional issue arose in the court a quo for the 

Honourable Mr Acting Justice Hoffmann's decision.   It was 

stated: 

‘A minor does not enjoy a similar protection from the 
provisions of section 2(1)(a) of the Act.    If notice is not 
given within 90 days, action may not be instituted.   In 
my view this too is unconstitutional, and is neither 
reasonable nor justified.   The legislature saw fit to 
provide protection for minors in the case or prescription, 
and I believe that similar protection is necessary in 

                                                 
40 1990 (4) SA 11 (E).  Where the creditor is a minor then in terms of section 13(1)(i) of the Prescription 
Act provides that “the relevant period of prescription would, but for the provisions of this sub-section, be 
completed before or on, or within one year after, the day on which the relevant impediment referred to in 
paragraph (a), … or has ceased to exist, the period of prescription shall not be completed before a year has 
elapsed after the period referred to in paragraph (i).”    See also Meintjies N.O. v Administrasieraad van 
Sentraal Transvaal 1981 (1) SA 283 (D) at 293C-H. 
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actions such as the present one, to provide the need for 
providing some form of limitation on the time within 
which action is to be instituted.’  In my view, this too is 
unconstitutional, is neither reasonable nor justified.   
The legislature saw fit to provide protection for minors in 
the case of prescription, and I believe that similar 
protection is necessary in actions such as the present 
one, despite the need for providing some form of 
limitation on the time within which action is to be 
instituted.'  
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 27

D. ALLEGED INFRINGEMENT OF CONSTITUTIONAL RIGHTS 

14. Introduction 

14.1. In the replication to the special plea, the Plaintiff did not allege 

that section 2(1)(a) is consistent with the provisions of section 

9(1) and (3) of the Constitution.   The allegation was that section 

2(1)(a) is inconsistent with section 34 of the Constitution. 41 

14.2. The amicus curiae introduced the issue of whether section 

2(1)(a) is inconsistent with the equality provisions. 

14.3. The amicus curiae must demonstrate that the alleged 

infringements of the fundamental right of access and equality to 

this Court.   Thereafter, the intervenor bears the onus of showing 

that the infringement is reasonable and justifiable within the 

purview of section 36(1) of the Constitution. 42 

15. Access to Court 

15.1. Section 34 of the Constitution provides that: 

                                                 
41 See paras. 2.3.1 & 2.3.2 above. 
42 S v Makwanyane & Another 1995 (3) SA 391 CC, paras. [100] – [104]. 
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‘Everyone has the right to have any dispute that can be 
resolved by the application of law decided in a fair public 
hearing in a court or, where appropriate, another 
independent and impartial forum.’ 
 
 

15.2. This Court, in the context of attaching and selling a debtor’s 

property in execution without recourse to court, in Chief Lesapo 

v North West Agricultural Bank & Another 43 held that the 

right to access to court is fundamental to a democratic society 

that cherishes the rule of law.   There this court found that only 

on very powerful considerations may justify the limitation of this 

right. 44  

15.3. In the Supreme Court of Ghana, Bamford-Addo JSC, in New 

Patriotic Party v Attorney-General, 45 said: 

‘… it would be more beneficial and in accordance with the 
intention of the framers of the Constitution and in the public 
interest to open the door widely to permit both natural and 
legal persons, like the plaintiff, access to court.’ 

 

                                                 
43 2000 (1) SA 409 (CC) para. [16] at 416D-G.  
44 See also First National Bank of South Ltd v Land and Agricultural Bank of South Africa & Others;  
Shaard v Land and Agricultural Bank of South Africa & Another 2000 (3) SA 626 (CC) para. [6] at 
630A-B. 
45 [1992] 2 LRC 283, 294c-d. 
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15.4. The right of access to court, although fundamental, is not 

absolute. 46  The European Court of Human Rights in Perez de 

Rada Cavanilles v Spain 47 reiterated: 

‘Further, it is apparent from the Court’s case law that the 
“right to a court”, of which the right of access is one 
aspect, is not absolute;  it is subject to limitations 
committed by implication, in particular where the 
conditions of admissibility of an appeal are concerned, 
since by its very nature it calls for regulation by the 
State, which enjoys a certain margin of appreciation in 
this regard.   However, these limitations must not restrict 
or reduce a person’s access in such a way or to such an 
extent that the very essence of the right is impaired;   
lastly, such limitations will not be compatible with Article 
6(1) if they do not pursue a legitimate aim or if there is 
not a reasonable relationship or proportionality between 
the means employed and the aim sought to be achieved.’ 

 
 

16. Access to Court and Statutes of Limitation 

16.1. In American Jurisprudence 48 it is stated: 

'A state legislature has broad latitude to set limitation 
periods under the due process clause of the United 
States Constitution, and a state legislature 
constitutionally may limit the duration of the right to 
bring an action on a claim.   In fact, statutes of limitation 
are presumptively constitutional, and the 
unconstitutionality of such a statute must be proved 
beyond a reasonable doubt.   Courts should uphold 
statutes of limitation unless the consequences are so 

                                                 
46 See Stubbings, LJ & JP v United Kingdom (1995) 19 EHRR.CD 33, para. 52 at CD 39.    
47 (2000) 29 EHRR 109, PARA. 44 AT 120. 
48 2nd Edition, Vol. 16A, para. 25 at 474-5. 
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harsh and unreasonable that they effectively divest a 
plaintiff of the court access intended by the grant of the 
substantive right.'  
 
 
 

16.2. H M Seervai, in his monumental work Constitutional Law of 

India 49 rightly says: 

‘Now the Statute of Limitation does not ordinarily 
prevent a person from litigating a matter before a court, 
nor from presenting a matter for the formal 
determination of a court, and therefore it cannot affect 
the courts’ jurisdiction.   Nor does such a Statute take 
away any powers of a court – it merely regulates the time 
within which such powers are to be invoked.   No doubt 
the fact that suits or proceedings are barred by limitation 
may result in fewer suits being filed and fewer 
proceedings being instituted;  but the jurisdiction of a 
court does not depend upon the frequency or 
infrequency of its exercise.’  

16.3. Mr Justice Roberts, in the United States Supreme Court in 

Matteson v Department of Labour and Industries of the 

State of Washington 50 said: 

‘The section under attack merely limits the time for the 
assertion of the right, affects the remedy only, and that 
in a manner not unreasonable, arbitrary or oppressive.   
Such a limitation of time within which appellant’s remedy 
must be pursued does not deprive him of due process.’ 

 

                                                 
49 Vol. 1, para. 8.64, p. 434. 
50 (1934) 293 US 151, 79 L.ed 251 at 254.   See also Knights and Ladies of Samaria v Board of Education 
of Charles County 113 Nb. App. 656, 688A 2d. 933 116 Ed Law Rep. 311 (1997);  Stambolie v 
Commissioner of Police 1990 (2) SA (ZSC) at 369D-E;  374F-G. 
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16.4. In Mills v Habluetzel 51 the United States Supreme Court held 

that a Texas statute providing a one-year limitation period in 

actions to prove the identity of the natural father of an illegitimate 

child for the purpose of obtaining parental support in 

circumstances where there was no similar period of limitation 

restricting the right of a legitimate child to receive support from 

the father, denied such illegitimate child the equal protection of 

the law.   The court conceded that: 

‘States are free to set periods of limitation without fear of 
violating some provision of the Constitution.’ 

 But, the Supreme Court was nevertheless prepared to examine 

whether the prescription period was related to the furtherance of 

the State interests. 

16.5. We submit that section 2(1) of the Limitation Act does not affect 

the substantive right of access to court guaranteed by the 

Constitution but merely limits in time the remedy of bringing 

proceedings to enforce that right. 

                                                 
51 (1982) 456 US 91 



 32

16.6. Gubbay AJ (as he then was) in Stambolie v Commissioner of 

Police 52 said: 

‘Although one may envisage situations in which the 
person would be absolutely unable to give notice and 
commence action within the time permitted, for instance 
he may have been incapacitated in an accident, the 
adequacy of the period must be tested against the 
normal and not the extraordinary situation.   The statutes 
of limitation do not distinguish between just and unjust 
delays.  This means that in the very rare case a person 
with a good claim, through no dilatoriness or fault on his 
part but due to circumstances beyond his control, will be 
barred from asserting a constitutional right.   But in the 
pragmatic words of Justice Holmes in Blinn v Nelson 
(1911) 222 US 1 at 7: 

 
“Now and then an extraordinary case may turn up, 
but constitutional law like other mortal 
contrivances has to take some chances and in the 
majority of instances no doubt justice is done.” 

 
It has been said that statutes of limitation are 
conservator as without which society cannot wholly 
govern.   They are founded on grounds of public policy 
and give effect to two maxims:  first, interest republicae 
ut sit fines litium – the interests of the State requires that 
there should be a limit to litigation.   Second, vigilantibus 
non dormientibus jura subveniunt – the laws aid the 
vigilant and not those who slumber.   They exist to 
prevent oppression;  to protect individuals from having 
to defend themselves against claims and basic facts 
have become obscured with the passage of time.’ 

   
  

                                                 
52 1990 (2) SA 369 (ZSC) at 374H-375C. 
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16.7. On this aspect of the right to access to court, we submit that the 

Plaintiff’s right under section 34 of the Constitution was certainly 

not infringed.   He indeed had access to the Witwatersrand Local 

Division of the High Court.   It was only the remedy which he 

sought was time barred. 

17. Right to Equality 

17.1. The principle of equality is firmly etched in section 9 of the 

Constitution.   Sub-section (1) guarantees equality before the 

law and equal protection of the law.   Sub-section (3) prohibits 

direct or indirect discrimination by the law. 

17.2. It is a declaration of equality of all persons, it implies thereby the 

absence of any special privilege in favour of any person. 

17.3. In Attorney-General of Canada v Lavell 53 Ritchie J stated: 

'"Equality before the law" as recognised by Dicey as a 
segment of the rule of law, carries the meaning of equal 
subjection of all classes to the ordinary law of the land 
as administered by the ordinary courts, and in my 
opinion the phrase "equality before the law" as 
employed in s.1(b) of the Bill of Rights is to be treated as 
meaning equality in the administration or application of 
the law by the law enforcement authorities and the 

                                                 
53 (1974) 38 DLR (3d) at 495. 
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ordinary courts of the land.   This construction is, in my 
view, supported by the provisions of paras. (a) - (g) of 
the Bill which clearly indicate to me that it was equality 
in the administration and enforcement of the law with 
which Parliament wad concerned when it guaranteed the 
continued existence of "equality before the law".' 54 

17.4. The rationale for the principle of equality before the law is: 

'To secure impartial laws and an equal administration of 
justice, and thereby to make possible the enjoyment of 
the rights and opportunities contemplated by a 
democracy, ...' 55 

17.5. The second component of section 9(1) is the right to equal 

protection of the law. 

17.5.1. It does not mean that identically the same law should 

apply to all persons, or that every law must have a 

universal application within the country irrespective of 

differences of situations or circumstances. 

17.5.2. It postulates the application of the same law alike and 

without discrimination to all persons in similar 

situations or circumstances, 

                                                 
54 At 495. 
55 R H Smith, Justice and the Poor, p. 4. 
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17.5.3. It implies that the law should be administered equally, 

that is that persons in like situations and 

circumstances should be treated alike without 

distinction of ‘race, gender, sex, pregnancy, marital 

status, ethnic or social origin, colour, sexual 

orientation, age, disability, religion, conscience, belief, 

culture, language and birth’ (sub-section (3)). 

17.6. In the governance of a democratic state varying situations and 

circumstances as well as differing needs of different sections of 

the people require different treatment.   The legislature must 

have the power of enacting statutes to attain particular 

objectives and for that purpose it is reasonable and justifiable, 

and imperative to distinguish, select or classify persons and 

things for the operation of the law. 

17.7. Therefore, the principle of equality of law means not that the 

same law or laws ought to apply to everyone in the country but a 

law should  deal alike with all persons in a specific category.   

That there should be an equality of treatment under equal 

circumstances.   The legislature is entitled to make reasonable 
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categorization and classification for purposes of legislation and 

to treat all in a particular category or circumstances or situations 

on an equal footing.   That is the intrinsic essence of equality 

rights. 

17.8. In Kedar Martha Bajoria v State of West Bengal, 56 it was 

stated: 

‘The equal protection of the laws guaranteed by article 
14 of the Constitution does not mean that all the laws 
must be general in character and universal in application 
and tat the State is no longer to have the power of 
distinguishing and classifying persons or things for the 
purposes of legislation.’ 

 

18. Equality and Limitation Statutes 

18.1. According to American Jurisprudence 57: 

‘As a general rule, the Equal Protection Clause is not 
offended by statutes that assign differing time periods within 
which various causes of action may be brought, or that 
assign differing time periods depending on the legal nature of 
the defendants involved, unless the time periods are 
unreasonable or discriminatory …    A statute requiring tort 
claims against the state to be filed within 120 days does not 
establish a suspect classification, does not discriminate 

                                                 
56 AIR (1953) SC 404 at 406. 
57 2 Edition,  Vol 16B para. 880, 451. 
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against one class, and does not infringe upon any 
fundamental right.’ 

 

18.2. In O’Brien v Manufacturing Engineering Co Ltd 58 the Irish 

High Court held that the limitation of actions provision contained 

in the Workman’s Compensation statute was not invalid having 

regard to the provisions of the Constitution either on the ground 

that the statutory provision failed to hold all citizens equal before 

the law or on the ground that it failed to protect the property 

rights of citizens.   In this case a two year limitation period for the 

initiation of an action for personal injuries by an employee 

against the employer was held not to be unreasonable.   The 

plaintiff appealed and was dismissed by the Supreme Court.   In 

this court Walsh J said: 

‘The right to litigate claims are justiciable in law is a 
personal right of the citizen within Article 40 of the 
Constitution.   Nevertheless, in its enactment the State 
may differentiate between citizens in the pursuit of this 
right.   For example, if a person is a minor or is of 
unsound mind the State may legislate for distinctions 
which may be rendered necessary by the difference in 
capacity of the various litigants.   However, it is 
submitted in the present case that the distinction under 
consideration is not attributable to differences of 
capacity, physical or moral, or social function.   It is also 
submitted that the declaration in Article 40 s.1, of the 
Constitution that all citizens shall as human persons be 

                                                 
58 [1974] IR 334. 
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held to be equal before the law is subject only to 
qualification by statutory provisions which are justifiable 
on differences of capacity, physical or moral, or social 
function. 
As was pointed out in the judgment of this Court in The 
State (Nicolaou) v An BordUehtala, this is not a 
guarantee or a declaration of equality in all things for all 
citizens.   In The State (Hartley) v Governor of Mountjoy 
Prison (Supreme Court : 21st Dec, 1967) the Chief 
Justice, in delivering the judgment stated:-   “A diversity 
of arrangements does not effect discrimination between 
citizens in their legal rights.   Their legal rights are the 
same in the same circumstances.   This is equality 
before the law and not inequality …”   This Court in its 
judgment in O’Brien v Keogh has held that Article 40 
does not require identical treatment of all persons 
without recognition of differences in relevant 
circumstances.   It only forbids invidious 
discrimination.’ 59 

 

18.3. In Mirhadizadeh v Ontario 60 the appellant brought an action 

for damages 8 months after he suffered injury while he was a 

prisoner in jail.   Section 11(1) of the Public Authorities Act 

R.S.O. 1980 required that such an action be commenced within 

6 months.   The respondent moved to strike out the claim.   The 

trial judge dismissed the action.   On appeal, the Ontario Court 

of Appeal held that the action was barred by section 11(1) of the 

Act.   And further held that, that section did not violate s. 15(1) of 

the Canadian Charter of Rights and Freedom, even though the 

                                                 
59 At 365. 
60 (1989) 60 DLR (4th) 597;  (1987) DLR (4th) 314. 
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ordinary limitation period for an action for negligence is 6 years.   

Blair JA said: 

‘In my opinion, the appellant is not a member of an 
enumerated or analogous group entitled to protection under 
s. 15.   Plaintiffs affected by s. 11(1) of the Act are a 
disparate and hexerogenous group linked together only by 
the fact that they are victims of alleged wrongs committed by 
persons in execution of public duty or authority. 
…  It cannot be said that s. 11(1) of the Act discriminates 
against the appellant on grounds which are analogous to 
those enumerated in s. 15(1) and he is, therefore, not entitled 
to invoke the protection of the Charter against the special 
limitation periods prescribed in the Act.’ 61 
 
 

18.4. In Mwellie v Ministry of Works, Trasnsport and 

Communications and Another, 62 the  plaintiff contended that 

section 30(1) of the Namibian Public Services Act 2 of 1980 was 

unconstitutional for being in conflict with article 10 of the 

Namibian Constitution which provides that ’all persons shall be 

equal before the law’.   Strydom JP upheld the defendant’s 

special plea and dismissed the plaintiff’s claim on the basis that 

it did not offend the equality provisions. 

18.5. It is submitted that section 2(1)(a) does not infringe section 9(1) 

and (3) of the Constitution.  

                                                 
61 At 601. 
62 1995 (9) BCLR 1118 (NmH). 
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E. JUSTIFICATION  

19. Introduction 

19.1. Chaskalson P, in interpreting the limitation clause in the context 

of the interim Constitution in S v Makwaneyane & Another  63 

indicated: 

‘The limitation of constitutional rights for a purpose that 
is reasonable and necessary in a democratic society 
involves the weighing up of competing values, and 
ultimately an assessment based on proportionality.   
This is implicit in the provisions of section 33.   The fact 
that different rights have different implications for 
democracy and, in the case of our Constitution, for “an 
open and democratic society based on freedom and 
equality”, means that there is no absolute standard 
which can be laid down for determining reasonableness 
and necessity.  Principles can be established, but the 
application of those principles to particular 
circumstances can only be done on a case-by-case 
basis.   This is inherent in the requirement of 
proportionality, which calls for the balancing of different 
interests.   In the balancing process the relevant 
considerations will include the nature of the right that is 
limited and its importance to an open and democratic 
society based on freedom and equality;  the purpose for 
which the right is limited and the importance of that 
purpose to such a society;  the extent of the limitation, 
its efficacy and, particularly where the limitation has to 
be necessary, whether the desired aims could 
reasonably be achieved through other means less 
damaging than the right in question.   In the process 
regard must be had to the provisions of s. 33(1) and the 
underlying values of the Constitution, bearing in mind 
that, as a Canadian Judge has said, 'the role of' the court 

                                                 
63 1995 (3) SA 391 (CC) para. [104] at 436C-G. 
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is not to second-guess the wisdom of policy choices 
made by legislators.' 

 
 

19.2. In the National Coalition for Gay and Lesbian Equality v 

Minister of Justice & Others 64 this court held that the 

approach is equally applicable to the limitation clause in section 

36(1) of the final Constitution.   Ackermann J added that: 

‘Although section 36(1) does not expressly mention the 
importance of the right, this is a factor which must be 
taken into account in any proportionality evaluation.’ 65 

 
 
20. Nature of the Right 

20.1. This court in Chief Lesapo v North West Agricultural Bank & 

Another 66 held that the right of access to court is fundamental 

to a democratic society but cherishes the rule of law. 67 

20.2. Didcott J in Mohlomi v The Minister of Defence 68 stated: 

‘The nature and importance of the right proclaimed by s. 22 
speak for themselves and call for no elaboration.’ 69 

                                                 
64 1998 (12) BCLR 1517 (CC) 
65 At para. [34] 1539 C 
66 2000 (1) SA 409 CC  
67 At [24] 
68 1997 (1) SA 124 
69 At para. [16] 132C 
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20.3. Mohamed DP (as he then was) in Fraser v Children’s Court, 

Pretoria 70 said: 

‘There can be no doubt that the  guarantee of equality 
lies at the very heart of the Constitution:  It permeates 
and defines the very ethos upon which the Constitution 
is premised.’ 

20.4. Without doubt, we submit that, the Minister acknowledges that 

both the right of access to court and the right to equality are 

fundamental to our democracy.  

21. Importance of the Purpose of the Limitation 

21.1. The importance of the purpose of the limitation contained in 

section 2(1)(a) is self-evident. 

21.2. In Mohlomi’s case Didcott J said: 

‘Rules that limit the time during which litigation may be 
launched are common in our legal system as well as 
many others.   Inordinate delays in litigating damage the 
interests of justice.   A protracted dispute for the rights 
and obligations sought to be enforced, prolonging in the 
uncertainty of all concerned about the affairs.  Nor in the 
end is it always possible to adjudicate satisfactorily on 
cases that have gone stale.   By then witnesses may no 
longer be available to testify.   The memories of the ones 

                                                 
70 1997 (2) SA 261 (CC) para. [20] at  
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whose testimony can still be obtained have faded and 
become unreliable.   Documentary evidence may have 
disappeared.   Such rules prevent procrastination and 
those harmful consequences of it.   Thus they serve a 
purpose to which no exception in principle can cogently 
be taken.’ 

 
21.3. The learned Justice of this court then said: 

'It does not follow, however, that all limitations which 
achieve results are laudable are constitutionally sound 
for that reason.   Each must nevertheless be scrutinized 
to see whether its own particular range and terms are 
compatible with the right which s. 22 bestows on 
everyone to have his or her justiciable disputes settled 
by a court of law.   The right is denied altogether, of 
course, whenever an action gets barred eventually 
because it was not instituted within the time allowed.   
But the prospect of such an outcome is inherent in every 
case, no matter how generous or meager the allowance 
may have been, and it does not per se dispose of the 
point, as I view that any rate.   What counts rather I 
believe, is the sufficiency or insufficiency, the adequacy 
or inadequacy, of the room which the limitation leaves 
open in the beginning of the exercise of the right.   For 
the consistency of the limitation the right depends upon 
the availability of an initial opportunity to exercise the 
right that amounts, in all the circumstances 
characterizing the class of case in question, to a real and 
fair one.   The test, thus formulated, lends itself to no 
hard and fast rule which shows us where to draw the 
line.   In anybody’s book, I suppose seven years would 
be a period more than ample during which to set 
proceedings in motion, but seven days is preposterously 
short time.   Both extremes are obviously hypothetical.   
But I postulate them in order to illustrate that the enquiry 
turns wholly on estimation of degree.’ 71 

                                                 
71 1997 (1) SA 124 (CC) para. [11] – [12] 129H-130F.    See also Swanepoel en Andere v Transnet Bpk 
2000 SA 191 (TPD) where the three-day notice period provided for in item 2(1) of Schedule 1 to Legal 
Succession to the South African Transport Services Act 9 of 1989 was considered too short and therefore in 
conflict with the right to access to court entrenched in section 34 of the Constitution. 
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21.4. In the Ontario High Court Smith J in Streng v Township of 

Winchester 72 stated: 

‘Generally, the limitation of actions must be taken as 
constituting a valid legislative objective. The reasons in 
support of this proposition are commonplace in both the 
legal literature and the cases.   Reference is made to the 
Statute of Limitations, 623 of Harv.L. Rev. (1950), and to 
Statutes and Rules of Law Relating to Limitations of 
Actions by John Honsberger in a report (1967) to the 
Ontario Law Reform Commission. 
A basic tenant I think of the law of limitation is that 
statutes of limitation should be intended only to affect 
the time allowed for exercising existing rights, cutting off 
the remedy only after a reasonable time for action has 
elapsed.   A presumption arises following a reasonable 
time that no claim is contemplated or that if the intent to 
litigate is present, an inference of lack of diligence is in 
order and is a natural one to make, leading not 
unreasonably to the suppression of the right to claim.   
But there ought always to be some inordinateness of 
delay before the remedy is taken away.   Delay can only 
be subject of a presumption if the limitation period is on 
its face reasonable.’ 

 
21.5. The amicus curiae concedes that the purpose of section 2(1)(a) 

is essentially to provide provincial administrations and local 

authority with an opportunity of investigating claims sooner 

rather than later when investigations might prove to be more 

difficult, of considering their position, and, if so advised, of 

                                                 
72 [1991] 31 DLR (4th) 73 
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paying or compromising the debt before becoming embroiled in 

costly litigation. 73 

21.6. In Kurolak v Minister of Highways and Transportation, 74 the 

defendant applied to court to determine whether the plaintiff's 

failure to provide to the defendant the 30-day notice required by 

the Highway and Transportation Act was fatal to the plaintiff's 

cause of action.   The Saskatchewan Court of Queens Bench 

held that: 

'If the failure to give a 30-day notice under the Act is 
viewed as a condition precedent analogous to failure to 
obtain leave, then non-compliance with the provision of 
the Act would not render the plaintiff's action void ab 
initio.   However when the defendant files a statement of 
defence pleading the omission to give notice, the 
plaintiff's action will be doomed. 75 

 
 
 

21.7. In the court’s judgment, Halvorson J stated: 

‘… in Fritz v Regions of University of Colorado (1978), 
Colo, 586 P.2d 23.   There, a 90-day notice of injury law 
was found not to violate the equal protection clause of 
the Constitution because the notice requirements 
rationally furthered legitimate state interests, including 
fostering prompt investigation of complaints. 

                                                 
73 Amicus curiae's written submissions, para. 58, pp. 32-33.   See also Mohlomi’s case (supra) para. [11] at 
129H-130A-B. 
74 (1986) 28 DLR (4th) 273 at 277  
75 At 277 & 275. 
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Included in the defence’s arsenal of arguments is the 
contention that even assuming that s. 15(1) was relevant, 
the notice requirement of s. 85(3) does not constitute a 
prima facie violation of s. 15(1) unless it can be shown 
that the requirement of arbitrary or not rationally related 
to a valid government objective.   Cited in support of this 
position comments in Smith, Kline & French 
Laboratories et al v A-G. Can. [1985], 24 DLR (4th) 321 at 
p. 369, 7 CPR (3d) 145 (FCTD) relying on MacKay v The 
Queen[1980], 114 DLR (3d) 393, 54 CCC (2d) 129, [1980] 2 
SCR 370. 
The defendant says that s. 85(3) is rationally related to a 
number of important and valid government objectives, 
including prompt investigation of the merits of claims for 
failure to maintain highways. This position closely 
reflects the view expressed by some American jurors.’ 76 

 
21.8. In Zimbabwe Supreme Court, Gubby J (as he then was) in 

Stamboli v Commissioner of Police 77 stated: 

‘Statutes of limitation find their justification in necessity 
and convenience rather than in logic.  They represent 
expedience, rather than principles.   There are practical 
and pragmatic devices to spare the court from litigation 
of stale claims, and the citizen put from being put 
through his defence after memories have faded, 
witnesses have died or disappeared and evidence has 
been lost.’ 

 
 

21.9. We submit that statures of limitation and provisions such as 

section 2(1)(a) serve a legitimate purpose in the day-to-day 

overall administration of justice in the civil courts.   The sub-

section is related to valid government objectives to protect 

                                                 
76 At 275. 
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provincial administration and local authorities from the injustice 

of having to face stale claims, to ensure prospective plaintiffs do 

not unduly delay the process of litigation to their detriment and 

the civil courts are not burdened by dormant claims.   These are 

indeed legitimate purposes in the national interest for the benefit 

of the entire public of the country. 

21.10. The general view is that the limitation is connected to the 

purpose it is intended to fulfill.   In essence, it requires section 

2(1)(a) to be ‘rationally connected’ to the objective it sets out to 

achieve. 

21.11. In Novak v Bond 78 the defendant obtained a pre-trial order 

dismissing the plaintiff's action as statute-barred.   The Court of 

Appeal for British Columbia allowed the plaintiff's appeal, 

holding that section 6(4)(b) of the Limitation Act, R.S.B.C., 1996 

allows the running of time to be postponed on the basis of 

compassionate or sympathetic factors that are personal to the 

plaintiff.   The defendant's appeal was dismissed by the 

Supreme Court of Canada and confirmed the Court of Appeal's 

order.   McLachlin J for the majority stated: 

                                                                                                                                                  
77 1990 (2) SA 369 (ZSC) at 374E-F.  
78 (1999) 172 DLR (4th) 385 at 409;  see also (1998) 161 DLR (4th) 577.  
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‘Contemporary limitation statutes thus seek to balance 
conventional rationales orientated towards the 
protection of the defendant – certainty, evidentiary and 
diligence – with the need to treat plaintiffs fairly having 
regard to their specific circumstances.   As Major J put 
in Murphy, supra, “a limitation scheme must attempt to 
balance the interested of both sides” (at p. 180).   See 
also Peixeiro, supra, at para. 39, per Major J. 
The result of this legislative and interpretive evolution is 
that most limitation statutes may now be said to possess 
all characteristics.   They are intended to:  (1) define a 
time at which potential defendants may be free of 
ancient obligations,  (2)  prevent the bringing of claims 
where the evidence may have been lost through the 
passage of time,  (3)  provide an incentive for plaintiffs to 
bring suits in a timely fashion, and  (4)  account for the 
plaintiff’s own circumstances, as assessed through a 
subjective/objective lens, when assessing whether a 
claim should be barred by the passage of time to the 
extent that they are reflected in the particular words and 
structure of the statute in question, the best 
interpretation of limitations statute seeks to give effect 
to each of these characteristics.’ 

 
 

21.12. We submit on behalf of the Minister that: 

21.12.1. There is a rational connection between the limitation 

contained in section 2(1)(a) and its obviously useful 

and apparently legitimate purpose in providing for 

some degree of latitude as well as according an 

opportunity to litigants to approach the court for 

condonation and time periods within which to institute 

action is 24 months. 
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21.12.2. The extent of the limitation inherent in section 2(1)(a) 

is to ensure that the provincial administration and local 

authorities are clearly not prejudiced in the envisaged 

litigation by dilatoriousness of payments because 

concomitantly these organs of state operate for the 

benefit of the entire public or the country. 

21.12.3. The extent of the limitation does not bar access to the 

courts but merely bars the remedy. 

22. Less Restrictive Means to Achieve the Purpose 

22.1. Statutory limitation provisions, such as section 2(1)(a), have a 

valid and rational purpose.   The enquiry whether the same 

purpose can be achieved by less restrictive means does not 

arise because section 2(1)(a) does not bar access to the courts  

but merely the remedy.  

22.2. However, should this court be of the opinion that the purpose of 

the limitation could be achieved by way of less restrictive means, 

a consideration should, as an alternative option, be given to the 

legislature to enact the proposed Institution of Legal 

Proceedings Against Organs of State Bill whereby the Limitation 
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of Legal Proceedings (Provincial and Local Authorities) Act 94 of 

1970 will be repealed. 

23. Proportionality 

23.1. An important element in the justification process is the 

requirement that the purpose of public interest served by the 

limitation be in proportion to the limiting effect it has upon the 

fundamental rights. 

23.2. The criteria for determining the proportionality relationship was 

set out by this court in S v Bhulwana;  S v Gwadiso 79 as 

follows: 

‘The more substantial the inroad into fundamental rights, 
the more persuasive the grounds of justification must 
be.’  

 
23.3. Proportionality between the purpose of the limitation and its 

effect on fundamental rights is achieved through a balancing 

process and to do this: 

‘… the court places the purpose, effects and importance 
of the infringing legislation on the one side of the scales 

                                                 
79 1996 (1) SA 388 (CC). 
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and the nature and effect of the infringement caused by 
the legislation on the other.’ 80 

 
 

23.4. We submit that absolute harmony between conflicting public and 

individual interests is virtually impossible.   Therefore, it is 

imperative to make a value judgment. 81   No fixed criteria exists, 

but a value judgment in each case has to be made according to 

the merits of that case. 

23.5. We submit that the Minister’s views are relevant in proceedings 

when having regard to the question of justification. 

23.6. The Minister, through the Director-General : Justice, has pointed 

out the importance of the right of access to court and the right of 

equality. 

23.7. It is an acknowledged fact that statutes of limitation do serve a 

functional purpose.   In Brisbane South Regional Health 

Authority 82 case McHugh J said: 

‘A limitation period should not be seen therefore as an 
arbitrary cutoff point unrelated to the demands of justice 
or the general welfare of society.   It represents the 

                                                 
80 S v Williams & Others 1995 (3) SA 632 (CC) at 657 
81 S v Mokanyane & Another 1995 (3) SA 391 (CC) at 499 
82 Brisbane South Regional Health Authority v Taylor, supra, at 9 and 19.  
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legislature’s judgment that the welfare of society is best 
served by causes of action being litigated within the 
limitation period, notwithstanding that the enactment of 
that period may often result in a good cause of action 
being defeated.’  

  
23.8. And Kirby J stated: 

‘The purposes of the particular legislation here in 
question are neatly encapsulated in two passages from 
the decision of this court and the House of Lords.   The 
two passages state that competing policies which lie 
behind respectively, the general rule of limitation bar (s. 
11 of the Act) and the exception affording power to 
provide an extension (s. 31 of the Act).   In Donovan v 
Gwenpoys Ltd Lord Griffiths explained the general rule 
behind the limitation bar: 

“The primary purpose of the limitation period is to 
protect a defendant from the injustice of having to 
face a stale claim, that is a claim with which he 
never expected to have to deal.” 

On the other hand, this court explained the purpose of 
provisions such as s. 31 in Sola Optical Australia Pty Ltd 
v Mills:- 

“[T]he broad purpose of the Act was … eliminate 
the injustice a prospective plaintiff might suffer by 
reason of the imposition of a rigid time limit within 
which an action was to be commenced.” 

The residual discretion invoked in this case was 
therefore to be exercised in a way what gave effect to the 
exception but in the context of the statute designed also 
to uphold the general rule.’  

 
 

24. We finally submit on behalf of the Minister that there is a justification of 

retaining section 2(1)(a) because it is not too rigid to cause undue injustice 

to a prospective claimant since it permits a degree of latitude by virtue of 
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section 4(1) for condonation and to some degree by section 2(2)(d) for 

agreement between the parties to postpone the due date of the debt.   It 

also protects the prospective defendant from injustice facing a stale claim. 
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F. INSTITUTION OF LEGAL PROCEEDINGS AGAINST ORGANS OF 

STATE BILL  

25. We on behalf of the Minister draw this court’s attention to the envisaged 

legislation.   A copy of the Bill (together with a memorandum on the 

objects of the Bill) is annexed to the Director-General's affidavit. 

26. We submit that the primary object of the Bill is ‘to harmonise, and create 

uniformity in respect of, the provisions of existing laws providing for 

different notice periods for the institution of legal proceedings against 

certain organs of state for the recovery of certain debts.’ 

27. We also submit that the proposed legislation is intended to ameliorate 

certain of the past injustices in some of the statutes of limitation to the 

claimants and also to be fair to the organs of state. 
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G. CONCLUSION 

28. It is submitted that section 2(1)(a) of the Limitation of Legal Proceedings 

(Provincial and Local Authorities) Act 94 of 1970 are not inconsistent with 

section 34 and 9(1) and (3) of the Constitution. 

29. Accordingly, the Minister seeks an order in the following terms: 

(a) This Court declines to confirm the order declaring section 2(1)(a) 

of the Limitation of Legal Proceedings (Provincial and Local 

Authorities) Act 94 of 1970 to be constitutionally invalid. 

(b) The case in the above matter is referred back to the 

Witwatersrand Local Division. 

 
ESSOP M PATEL SC 
 
KHOMOTSO D MOROKA 
 
 
 

Innes Chambers 
Johannesburg 
9 April 2001 
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