
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 
 

CASE : CCT 54/00 
 
In the matter between: 
 
 
SIAS MOISE                         Plaintiff 
 
 
versus 
 
 
TRANSITIONAL LOCAL COUNCIL OF 
GREATER GERMISTON        Defendant 
 
and 
 
MINISTER FOR JUSTICE AND CONSTITUTIONAL  
AFFAIRS                              Intervenor 
 
 
_______________________________________________________________ 
 

AFFIDAVIT OF DIRECTOR-GENERAL 
_______________________________________________________________ 
 
 
I, the undersigned, 
 
 

VUSUMZI PATRICK PIKOLI        
 
 

do hereby declare under oath that: 
 
 
 
1. I am the Director-General in the Department of Justice and 

Constitutional Affairs at the National Office at Presidia Building, corner 

Pretorius and Paul Kruger Streets, Pretoria. 
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2. I am duly authorised by the Minister for Justice and Constitutional 

Affairs to depose to this affidavit on his behalf. 

A. INTRODUCTION 

3. The Minister, as the intervenor, in the present proceedings evinced his 

intention to oppose the confirmation of the order made by Mr Acting 

Justice Hoffmann, in the Witwatersrand Local Division of the High Court 

of South Africa, in declaring section 2(1)(a) of the Limitation of Legal 

Proceedings (Provincial and Local Authorities) Act 94 of 1970 ("the 

Act") unconstitutional and referring constitutional invalidity to the above 

Honourable Court for confirmation in terms of section 167(5) of the 

Constitution of the Republic of South Africa, Act 108 of 1996 ("the 

Constitution"). 

4. I have perused the judgment of Mr Acting Justice Hoffmann as well as 

the relevant pleadings filed by the parties in the court a quo that gave 

rise to the constitutional issue.   I also have access to the 

documentation pertaining to the current development regarding 

proposed legislative changes to the time limits for the institution of 

actions against government institutions and organs of state. 
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5. I set out as far as chronologically possible the envisaged legislative 

changes to the limitation of legal proceedings against government 

institutions and organs of state as well as the Minister's standpoint 

pertaining to the constitutionality of section 2(1)(a) of the Act. 

B BACKGROUND : INTENDED LEGISLATIVE CHANGES 

6. On 3 October 1985 the South African Law Commission ("the Law 

Commission") reported to the then Minister of Justice on its 

Investigation into Time Limits for the Institution of Actions Against the 

State (Project 42).   The Law Commission recommended: 

6.1. The repeal of amendment of numerous provisions that limited 

the institution of actions against government institutions or 

persons for whose actions government institutions were liable 

in law. 

6.2. Uniform provisions for such actions in terms of which the 

defendant (government institution) had to be notified in writing 

of intended proceedings within six months after the debt 

became due and gave the court the power to condone failure 

to comply with the notice requirement if sound reasons existed 
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or if the defendant was not unreasonably prejudiced by the 

failure. 

6.3. The usual requirements for prescription should apply to the 

debts of government institutions. 

7. The Law Commission's recommendations were crystallised in a draft 

Bill which was appended to its report.   But, presumably because of 

objections by certain government institutions, it was never introduced in 

Parliament. 

8. Subsequently, the Law Commission's report was reconsidered because 

Parliament demonstrated its willingness to relax the strict requirements 

of statutory time limits.   It submitted a supplementary report to the 

Minister of Justice, on 30 September 1998, in view of: 

8.1. First, the repeal of section 32(1) of the Police Act 7 of 1958 by 

section 57(1) of the Police Services Act 68 of 1995.   Sub-

section (5) gives a court the right to dispense with the 

requirements contained in sub-section (1) where the interest of 

justice so require.    
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8.2. Secondly, the impact of the decision of this Honourable Court 

in Mohlomi v Minister of Defence 1997 (1) SA 124 (CC).   It 

held that section 113(1) of the Defence Act, 44 of 1957, which 

provided for limitations of actions against the Defence Force, 

was constitutionally invalid. 

9. The Law Commission in its supplementary report appended draft 

legislation, namely the Limitation of Legal Proceedings against 

Government Institutions Bill [W65-99].   It was introduced in Parliament 

on 25 November 1999.   The objects were set out in the Memorandum 

to the Bill.   It sought, inter alia, to provide for uniform provisions 

regulating the institution of legal proceedings against all government 

institutions, and that no legal proceedings for recovery of a debt arising 

from a delict should be instituted against state departments and 

organisational components, certain government bodies, municipalities 

and functionaries or against persons for whose actions the state or 

government body is liable unless the defendant gave written notice of 

the intention to institute such proceedings.   This Bill also envisaged the 

repeal or amendment of various provisions of existing statutory time 

limits in proceedings against the state or government institutions.   A 

copy of the Bill appears as annexure "A" hereto. 
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10. The Portfolio Committee on Justice and Constitutional Development 

(National Assembly) considered the Limitation of Legal Proceedings 

against Government Institutions Bill and the submissions which it 

received regarding the Bill.   The Portfolio Committee's report regarding 

the Bill appeared in the Hansard and the relevant pages containing the 

report are annexed hereto marked "B". 

11. Thereafter, the Portfolio Committee presented the Institution of Legal 

Proceedings against Organs of State Bill, [B65B-99] ("the Bill").   A copy 

of which appears as annexure "C" hereto.   Since the objects of the 

respective clauses of the Bill are dealt with comprehensively in the 

Memorandum to the Bill, I do not find it necessary to give an elucidation 

of those clauses.    

12. However, I consider it appropriate to highlight certain pertinent features 

of the Bill: 

12.1. The fundamental object of the Bill is to harmonise and create 

uniformity regarding the provisions of current statutes laws 

providing for different notice periods for the institution of legal 

proceedings against certain organs of state for the recovery of 

certain debts.   In harmonising and creating uniformity 

pertaining to statutory limitation periods, the Bill envisages to 
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amend or repeal various provisions regulating the initiation of 

legal proceedings against organs of state.   Provisions which 

are intended to be repealed include, among others, section 

113 of the Defence Act of 1957 (in view of the declaration of 

invalidity resulting from the decision in the Mohlomi case) and 

the Limitation of Legal Proceedings (Provincial and Local 

Authorities) Act 94 of 1970 in its entirety. 

12.2. Despite the proposed repeal of the Act, certain principles 

contained in that Act have been incorporated into the Bill, for 

example, that: 

12.2.1. a claimant/creditor must give an organ of state 

written notice of his or her or its intention to institute 

legal proceedings for the recovery of a debt against 

that organ of state, unless the organ of state in 

question consents in writing to the institution of the 

proceedings without such notice; 

12.2.2. such a notice must be served on the organ of state 

within six months after the debt became due;  and 
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12.2.3. a claimant/creditor may apply to a court for 

condonation of his or her or its failure to give notice, 

and that the court may grant such condonation if it 

is satisfied that, among others, good cause exists 

for the failure by the creditor and that the organ of 

state was not unreasonably prejudiced by the 

failure. 

13. The Bill, as presented by the Portfolio Committee, was passed by the 

National Assembly on 28 September 2000.   It was transmitted to the 

National Council of Provinces for concurrence. 

14. However, before the Select Committee on Security and Constitutional 

Affairs of the National Council of Provinces had the opportunity to 

consider the Bill, Mr Acting Justice Hoffmann, on 20 October 2000, 

declared section 2(1)(a) of the Act unconstitutional and referred it to the 

above Honourable Court for confirmation. 

15. The circumstances which gave rise to the issue of the constitutionality 

of section 2(1)(a) appears from the pleadings.   In this regard the 

Plaintiff's Particulars of Claim, the Defendant's Plea and the Plaintiff's 

Replication are annexed hereto respectively marked "D", "E" and "F" 

in Sias Moise v Transitional Local Council of Greater Germiston.  
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16. The proposed legislation envisages the repeal of the Act.   With respect, 

this Honourable Court may consider it pertinent to focus on the 

constitutionality of the principle underlying statutes of limitation and the 

purpose of such limitation.   I point out that certain principles contained 

in the Act are imported into the Bill.   Thus, the judgment of this 

Honourable Court may provide useful guidelines to the Legislature in 

finalising the Bill for enactment. 

17. In the circumstances, it was suggested to the Chairpersons of the 

relevant Parliamentary Committees that it may be prudent to defer any 

proposed amendments to and the final approval of the Bill until those 

Committees have had the opportunity to consider the judgment of this 

Honourable Court in the present matter.   There was consensus that the 

promotion of the Bill be held in abeyance pending the judgment. 

18. It needs to be pointed out that after the Bill was passed by the National 

Assembly on 28 September 2000, certain issues and proposed 

amendments to the Bill (as passed) by the National Assembly, were 

brought to the Minister's and my attention.   These are presently being 

considered by the Directorate of Legal Liability Division of the 

Department of Justice and Constitutional Development.   The 

possibility, therefore, exists that the final Bill which will eventually be 
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enacted by Parliament may differ from the Bill that went through the 

National Assembly. 

C. MINISTER'S STANDPOINT RE: CONSTITUTIONALITY OF S.2(1)(a) 

19. It is submitted that for two reasons the provisions of section 2(1)(a) of 

the Act ought not to be confirmed by this Honourable Court as 

constitutionally invalid: 

19.1. The impugned provision of the Act, in comparison to section 

113 of the Defence Act of 1957, has a certain degree of 

flexibility.   It does not bar the potential claimant from having 

access to the courts except under certain circumstances from 

the remedy because of failure to comply with statutory time 

periods. 

19.2. There is a commitment to bring about legislative changes to 

statutory limitation periods by harmonising the law to create 

uniformity and concomitantly Act 94 of 1970 is intended to be 

repealed. 

20. However, the judgment of Mr Acting Justice Hoffmann raises a salient 

aspect regarding the creditor/claimant who is a minor.   According to the 
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learned acting judge that a minor does not enjoy the protection under 

section 2(1)(a) akin to that provided by section 13(1)(a) of the 

Prescription Act 68 of 1969.   And his Lordship was of the view that 'this 

is unconstitutional, and is neither reasonable nor justified' (page 9 of 

judgment). 

20.1. In this regard it is pertinent to quote from the judgment of the 

European Court of Human Rights in Stubbing and Others v 

United Kingdom (1997) 1 B HRC 316, at 329g-j: 

"56. There has been a developing awareness in recent 
years of the range of problems caused by child 
abuse and its psychological effects on victims, and it 
is possible that the rules on limitation of actions 
applying in member states of the Court of Europe 
may have to be amended to make special provision 
for this group of claimants in the near future. 

 
 However, since the very essence of the applicants' 

right of access was not impaired and the restrictions 
in question pursued a legitimate aim and were 
proportionate, it is not for this Court to substitute its 
own view for that of the state authorities as to what 
would be most appropriate policy in this regard."  

 
 
 

20.2. In all probability the relevant legislative organs will consider the 

protection that may be afforded to minors in terms of intended 

legislative changes in the near future. 
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21. During the Second Reading Debate, on 28 September 2000, regarding 

the Bill, the Minister said: 

"Secondly, this Bill also provides that in all these cases a notice 
must be provided to the organ of state against which one litigates.  
Such a notice must be lodged within six months after the debt 
becomes due.   In the case of a delict, the debt, for example, 
becomes due on the day of a car accident.   Within six months of 
that happening, one has to let the organ of state know, by notice, 
that one is going to proceed against it. 
 
However, we included a further innovation which did not exist 
previously.   That is that if one does not give one's notice within 
the six-month period, we allow such a person to approach the 
court, and if he or she can give sufficient reasons why he or she 
did not give notice in time, the court can condone the fact that a 
notice was not given.   Therefore, in theory, until one's prescription 
period has passed, which will usually be three years, one would 
still be able to apply for condonation if one did not give notice in 
time. 
. 
Hon members can therefore see that we have, on the one hand, 
extended people's rights by extending the period within which 
people can litigate.   On the other hand, we have tried to retain 
some certainty for the organs of state.   I have tried to create a 
balance.   Thus, even in cases where people did not strictly stay 
within the parameters of the law, courts can decide if they have a 
good enough reason not to have given notice.   And if they have a 
good enough reason, then, of course, it can be condoned. 
 
I therefore feel that, on the whole, we now have a very balanced 
piece of legislation regulating when one wants to sue or litigate 
against organs of state.   Firstly, we have extended the rights of 
our people by extending the period of prescription.   This is 
essential, especially in the rural areas where people are more 
illiterate, and it could take some time before they reach a lawyer or 
can actually make their case known.   It will give them more 
leeway and enable them to litigate at a later stage."    
  



 13

22. Finally, I submit that this Honourable Court takes into consideration the 

input of and written submission on behalf of the Minister as the 

intervening party in the above matter.   With respect, this Honourable 

Court ought to decline the confirmation of the order made by Mr Acting 

Justice Hoffmann in declaring section 2(1)(a) of the Act to be 

constitutionally invalid. 

23. It is further submitted that that sub-section is not inconsistent with the 

provisions of sections 34 and 9(1) and (3) of the Constitution.   Even if 

this Honourable Court determines that it is, then there is sufficient 

justification of retaining section 2(1)(a) until the legislature brings about 

the statutory changes envisaged by the Bill. 

 
 
      _______________________________ 
      DEPONENT 
 
 
 
The deponent has acknowledged that he knows and understands the contents 
of this affidavit which was signed and sworn to before me at                                                            
on this the        day of APRIL 2001, the regulations contained in Government 
Notice No. 1258 of 21 July 1972, as amended and Government Notice No. 
R1648 of 17 August 1977, as amended, having been complied with. 
 
 
 
 
      _______________________________ 
      COMMISSIONER OF OATHS 
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