
 

 IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 CASE NO:  CCT 4/2000 

 

In the matter between: 

 

CHRISTIAN EDUCATION SOUTH AFRICA Appellant 

 

and 

 

THE MINISTER OF EDUCATION OF THE 

GOVERNMENT OF THE REPUBLIC OF SOUTH AFRICA Respondent 

_____________________________________________________________

____ 

 RESPONDENT'S HEADS OF ARGUMENT 

_____________________________________________________________

____ 

 

(A) INTRODUCTION AND BACKGROUND 

 

1. The above Honourable Court, in a judgment delivered on 9 June 1995 

reported as  

 

S v Williams & Others 1995(3) SA 632 (CC);  1995(7) BCLR 861 

(CC),  



 

rules that juvenile whipping in terms of Section 294 of the Criminal 

Procedure Act, No. 51 of 1977, infringed the rights contained in 

Section 10 (right to dignity) and Section 11(2) (right against torture and 

cruel, inhuman or degrading treatment or punishment) of the Republic 

of South Africa Constitution, Act No. 200 of 1993 ("the Interim 

Constitution").  Whereas Section 294 and the words "or a whipping" in 

Section 290(2) of the Criminal Procedure Act were accordingly 

declared to be invalid and of no force and effect, the vexed question of 

corporal punishment in schools was, however, left open.  The Court 

per Langa J expressed itself on this issue as follows: 

 

"It is not necessary to comment on the suggestion that judicial 

corporal punishment is in reality no worse than cuts imposed at 

school, the subject of corporal punishment in schools is not 

before us." (See par.49). 

 

2. On a previous occasion on 5 April 1991 and in a matter reported as  

 

Ex parte Attorney-General, Namibia:  in re Corporal Punishment 

by Organs of State 1991(3) SA 76 (NmSC)  

 

 

his Lordship Mahomed AJA (as he then was), with whom Berker CJ 

and Trengove AJA concurred, ruled that the imposition of any 
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sentence by any judicial or quasi-judicial authority, authorising or 

directing any corporal punishment upon any person is unlawful and in 

conflict with Article 8 of the Namibian Constitution.  The infliction of 

corporal punishment in Government Schools was likewise 

unconstitutional and unlawful and in conflict with Article 8 of the 

Namibian Constitution. 

 

3. Mahomed AJA noted that there was strong support for the view that 

the imposition of corporal punishment on adults by organs of the State 

is indeed degrading and inhuman and inconsistent with civilised 

values pertaining to the administration of justice and the punishment of 

offenders.  This view is based substantially on the following six 

considerations: 

 

3.1  Every human being has an inviolable dignity.  A physical 

assault on him sanctioned by the powers and the 

authority of the State violates that dignity.  His status as 

a human being is invaded. 

 

3.2  The manner in which the corporal punishment is 

administered is attended by, and intended to be 

attended by, acute pain and physical suffering which 

strips the recipient of all dignity and self-respect.  It is 
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contrary to the traditional humanity practised by almost 

the whole of the civilised world, being incompatible with 

the evolving standards of decency. 

 

3.3  The fact that these assaults on a human being are 

systematically planned, prescribed and executed by an 

organised society makes it inherently objectionable.  It 

reduces organised society to the level of the offender.  It 

demeans the society which permits it as much as the 

citizen who receives it. 

 

3.4  It is in part at least premised on irrationality, retribution 

and insensitivity.  It makes no appeal to the emotional 

sensitivity and the rational capacity of the person sought 

to be punished. 

 

3.5  It is inherently arbitrary and capable of abuse leaving as 

it does the intensity and equality of the punishment 

substantially subject to the temperament, the personality 

and the idiosyncrasies of the particular executioner of 

that punishment. 

3.6  It is alien and humiliating when it is inflicted as it usually 

is by a person who is a relative stranger to the person 
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punished and who has no emotional bonds with him. 

 

Ex parte Attorney-General Namibia:  in re Corporal 

Punishment by Organs of State supra at 87D-H 

 

4. Mahomed AJA noted that most of the six objections against corporal 

punishment in general would be of equal application to both adults and 

juveniles. 

 

At 90G-H 

 

5. Subsequent to the above two seminal decisions on corporal 

punishment, the South African Parliament passed two laws which 

have a bearing on corporal punishment at schools, to wit, the National 

Policy Act, No 27 of 1996 and the South African Schools Act, No. 84 

of 1996.  As will be shown below, Sections 3(4)(n) and 10 of these 

laws respectively proscribe the use of corporal punishment at schools 

as a disciplinary measure or for whatever purpose.  It will be argued 

that such proscription is in line with trends in other jurisdictions in the 

whole of Europe, North America, Australia and Japan. 

 

6. Notwithstanding the above developments, the Appellant, in a matter in 

which judgment was delivered on 14 October 1998 and reported as  
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Christian Education South Africa v Minister of Education 1998(12) 

BCLR 1449 (CC),  

 

applied for direct access to the above Honourable Court in terms of 

Rule 17 of the Constitutional Court Rules.  Appellant sought an order 

in the following terms: 

 

"1. That section 10 of the South African Schools Act, 84 of 

1996, ("the Schools Act"), be declared to be 

unconstitutional and invalid to the extent that it is 

applicable to independent schools as defined in section 

1 of the Schools Act; alternatively; 

 

2. That section 10 of the said Schools Act be declared to 

be unconstitutional and invalid to the extent that it is 

applicable to learners at those independent schools as 

defined in section 1 of the Schools Act, whose parents 

or guardian have given consent in writing to such 

corporal punishment being administered. 

 

3. That the Respondent pay the costs of this application. 
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4. That such further or alternative relief be granted as the 

Court may deem meet." 

 

7. The application for direct access was refused by this Honourable 

Court, with good reason, it is respectfully submitted.  It is verily 

believed and submitted that if there was merit in Appellant's 

application, its application for direct access would have been granted. 

 

8. Thereafter and in the matter reported as  

 

Christian Education SA v Minister of Education 1999(4) SA 1092 

(SECLD)  

 

Appellant instituted proceedings in the South Eastern Cape Local 

Division of the High Court, for an order in the following (and similar as 

previous) terms: 

 

"1. That section 10 of the Schools Act be declared to be 

unconstitutional and invalid to the extent that it is 

applicable to independent schools as defined in section 

1 of the Schools Act. 

 

Alternatively: 
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2. That section 10 of the said Schools Act be declared to 

be unconstitutional and invalid to the extent that it is 

applicable to learners at those independent schools as 

defined in section 1 of the Schools Act, whose parents 

or guardian have given consent in writing to such 

corporal punishment being administered. 

 

3. That the Respondent pay the costs of this application. 

 

4. That such further or alternative relief be granted as the 

Court may deem meet." 

 

9. At the hearing on 17 and 18 June, 1999 the relief in the first prayer 

was not pressed by Appellant and the alternative relief contained in 

the second prayer was asked for.  As shall be argued at the hearing of 

this matter by the above Honourable Court, Appellant cannot, with 

respect, purport to speak for all independent schools in South Africa.  

Appellant must have appreciated this fact, as well as the attendant 

problems it presents, hence the abandonment of the first prayer.  

Respondent, however, acknowledges that there may have been other 

considerations present for Appellant not to press the said prayer. 
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10. In a well reasoned judgment delivered on 4 August 1999 the 

Honourable Mr Justice Liebenberg refused the relief prayed for by the 

Appellant and dismissed the application. 

 

(See Record, p.214-226) 

 

11. Thereafter, Appellant applied for a certificate from the South Eastern 

Cape Local Division in terms of Rule 18(2), together with condonation 

for its failure to bring the application within the time period laid down 

by the Rule.  Respondent opposed this application on the ground that 

Appellant had no prospects of success on appeal. 

 

12. From a newspaper article in "Die Burger" of 13 August 1999 (p.4) it 

appears that Appellant initially decided against appealing the judgment 

of the Honourable Mr Justice Liebenberg.  The following is stated in 

the report: 

 

"Ons meen die hofbevinding was verkeerd, maar weens ons 

siening van die Konstitusionele Hof se samestelling het ons 

besluit om nie te appelleer nie, het Vermooten gesê." 

 

The said report, to which the above Honourable Court is respectfully 

referred, is hereunto attached as Annexure "RESP1". 
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It is interesting and illuminating, we respectfully submit, to compare 

the contents of the said report with the reasons Appellant gave to 

explain its delay in launching the appeal, namely: 

 

"Because of the initial lack of unanimity as to whether the 

Court's decision should be taken on appeal or not and also 

because the Applicant comprises two separate sub-groups 

representing some 196 constituent schools widely scattered 

throughout the Republic of South Africa ..." 

 

(See Par.11 of Affidavit dated 1.09.99 and signed by Mr Ian Trevor 

Vermooten). 

 

 

13. Be that as it may, the issue of the certificate was argued on 29 

November 1999 and a certificate was issued by the Honourable Mr 

Justice Liebenberg on 15 December 1999. 

 

14. The Honourable Mr Justice Liebenberg was of the opinion that there 

were two schools of thought regarding the constitutionality of corporal 

punishment at schools, and accordingly a positive certificate was 

issued. 
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Record, Vol. II, p.230 (judgment on certificate) 

 

As will be argued below, there are really no two schools of thought but 

rather a school of thought (against corporal punishment in schools) 

and some isolated voices (for corporal punishment in schools). 

 

15. Application for leave to appeal was then made to this Honourable 

Court in terms of Rule 18(7) and such leave was granted by order of 

court dated 16 February 2000. 

 

16. Appellant's grounds of appeal, as filed in the relevant notice, comprise 

a set of three which, intrinsically, have to do with the following: 

16.1  Whether or not Appellant's belief in corporal punishment 

exists on religious grounds, and whether or not the 

teacher's right at common law to administer corporal 

punishment is based on religious grounds; 

 

16.2  Whether or not Section 10 of the South African Schools 

Act, 1996, constitutes a substantial burden on 

Appellant's freedom of religion;  and 

 

16.3  Whether or not there is any material difference between 
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judicial whipping or juveniles and the administration of 

corporal punishment at schools. 

 

(See grounds of appeal) 

 

17. It will be argued on behalf of the Respondent that: 

 

17.1  Respondent does not contest the sincerity with which 

Appellant holds its religious belief. 

 

17.2  Section 10 of the SA Schools Act, 1996 imposes no 

more than a slight inconvenience (and not a substantial 

burden) on Appellant's freedom of religion; 

17.3  There is no material difference between the judicial 

whipping of juveniles and the meting out of corporal 

punishment at schools. 

 

(B) THE MERITS 

 

(a) The Appellant's contention: 

 

18. As already pointed out, the Appellant initially contended that Section 

10 of the South African Schools Act, No. 84 of 1996 ("the Act") is 
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unconstitutional in as much as it extends the prohibition against 

corporal punishment to independent schools. 

 

19. The relief which Appellant was seeking, until it abandoned the 

aforementioned contention, was not limited to independent schools 

which are conducted on the basis of that particular section of the 

Christian community which regards corporal punishment, or rather, to 

use the phrase which the Appellant regards as palatable, "corporal 

correction", as part of the Christian ethos and faith.  It was addressed 

at the constitutionality of Section 10 of the Act as it applies to 

independent schools generally. 

 

 

20. The alternative relief, which Appellant is praying for, to wit, that 

Section 10 of the South African Schools Act 1996 (Act No. 84 of 1996) 

be declared unconstitutional to the extent that it is applicable to 

learners at independent schools whose parents or guardian have 

given consent to such corporal punishment is, with all respect, 

similarly unlimited in that it includes all independent schools. 

 

21. It is respectfully submitted that Appellant does not deal with the issue 

that there are many independent schools which regard corporal 

punishment as unsuited and inappropriate for any educational or 
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pedagogic purpose. 

 

22. Associations which represent such independent schools have neither 

been joined nor have they been requested by Appellant to indicate 

whether they intend to abide by the Court's judgment or not.  

Independent schools constitute approximately seven percent (7%) of 

the 29386 registered schools in this country.  This means that there 

are about 2057 independent schools of which Appellant represents 

196 = 10,5%.  These are figures for the year 2000.  For the previous 

year see attached table obtainable from the Information Systems 

Directorate of the Department of Education in Pretoria.  This table is 

marked as Annexure "RESP.2" to which the above Honourable Court 

is respectfully referred. 

23. Although the issue was not raised by the Respondent in the answering 

affidavit filed on his behalf, it is respectfully submitted that the above 

Honourable Court will have to consider whether such non-joinder is 

fatal to the outcome of the application or not. 

 

24. The Appellant also fails to address, in respect of the order it seeks, 

problems which could arise in those independent schools which 

regard corporal punishment as inappropriate, and parents who would 

insist on granting or delegating the task of administering corporal 

punishment to such pupils should such order be granted. 
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25. It is respectfully submitted that the failure to address this issue points 

to one of the fundamental problems which the Appellant experiences 

in regard to this application, namely, that the Constitution neither 

contemplates nor countenances the imposition of corporal 

punishment.  The imposition of such punishment is fundamentally 

offensive to the values which the Constitution seeks to enshrine:  the 

right to human dignity, to equality and to freedom and security of the 

person. 

 

(b) The Respondent's contention: 

 

 

26. The Respondent contends that, however much the Appellant's 

members may be genuine in their beliefs, the imposition of corporal 

punishment or corporal correction, while it may not be outlawed in the 

homes of the Appellant's members, is in fundamental conflict with the 

basic tenets of the Constitution.  In particular, corporal punishment is 

in conflict with Section 10 of the Constitution which reads as follows: 

 

"HUMAN DIGNITY 

 

10. Everyone has inherent dignity and the right to have their 
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dignity respected and protected." 

 

On the other core values the Constitution provides as follows: 

 

"EQUALITY 

 

9. 1) Everyone is equal before the law and has the 

right to equal protection and benefit of the law. 

 

2) Equality includes the full and equal enjoyment of 

all rights and freedoms ... 

 

3) The State may not unfairly discriminate directly or 

indirectly against anyone on one or more 

grounds, including race, gender, sex, pregnancy, 

marital status, ethnic or social origin, colour, 

sexual orientation, age, disability, religion, 

conscience, belief, culture, language and birth 

...." 

 

and 

 

"FREEDOM AND SECURITY OF THE PERSON 
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12. 1) Everyone has the right to freedom and security of 

the person, which includes the right 

 

a) ........ 

 

b) ........ 

 

c) to be free from all forms of violence from 

either public or private sources; 

 

(d) not to be tortured in any way; 

 

(e) not to be treated or punished in a cruel, 

inhuman or degrading way. ...." 

 

and on the rights of children (juveniles) it states: 

 

"CHILDREN 

 

28. 1) Every child has the right 

 

a) ......... 
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b) .......... 

 

c) .......... 

 

d) to be protected from maltreatment, 

neglect, abuse or degradation. ...." 

 

27. As against the aforegoing, the Appellant firmly bases its application on 

Section 31 (read together with Sections 15(1), 29(3) and 30) of the 

Constitution, which reads as follows: 

 

"CULTURAL, RELIGIOUS AND LINGUISTIC COMMUNITIES 

 

31. 1) Persons belonging to a cultural, religious 

or linguistic community may not be denied 

the right, with other members of that 

community - 

 

a) to enjoy their culture, practise their 

religion and use their language; 

and 
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b) to form, join and maintain cultural, 

religious and linguistic associations 

and other organs of civil society. 

 

2) The rights in subsection (1) may not be 

exercised in a manner inconsistent with 

any provision of the Bill of Rights." 

 

(Our underlining for emphasis.)  

 

28. It is in this last-mentioned respect that the Appellant's contention, 

namely, that the practice of religion in independent schools maintained 

by its religious communities entitles the imposition of corporal 

punishment upon minors, must founder.  That practice, however much 

it may be clothed in religious garb, is a fundamental affront against the 

Bill of Rights enshrined in the Constitution. 

 

29. The Respondent, as a Minister of a secular government of a secular 

state based upon fundamental human rights, is morally and legally 

bound to uphold and enforce the Bill of Rights through the National 

Education Policy Act, 27 of 1996, and the Schools Act, 82 of 1996.  

The South African Parliament adopted the National Education Policy 

Act so as "to facilitate the democratic transformation of the national 
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system of education into one which serves the needs and interests of 

all the people of South Africa and upholds their fundamental rights."  

(See Preamble) 

 

This Act enjoins the Minister of Education (Respondent) to determine 

policy for "the control and discipline of learners at education 

institutions:  Provided that no person shall administer corporal 

punishment, or subject a student to psychological or physical abuse at 

any education institution."  (See Section 3(4)(n)). 

 

(Our underlining for emphasis.) 

 

 

30. As to the South African Schools Act, 1996, it provides, for the first 

time, a single legal framework for the public and independent schools 

and learners of this country, based upon the rights, freedoms and 

responsibilities inherent in the Constitution.  The Act reflects the vision 

of the Constitution, including the dignity and equality of all persons.  

This is apparent, it is respectfully submitted, from its preamble which 

reads as follows: 

 

"WHEREAS the achievement of democracy in South Africa has 

consigned to history the past system of education which was 
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based on racial inequality and segregation;  and 

 

WHEREAS this country requires a new national system for 

schools which will redress past injustices in educational 

provision, provide an education of progressively high quality for 

all learners and in so doing lay a strong foundation for the 

development of all our people's talents and capabilities, 

advance the democratic transformation of society, combat 

racism and sexism and all other forms of unfair discrimination 

and intolerance, contribute to the eradication of poverty and the 

economic well-being of society, protect and advance our 

diverse cultures and languages, uphold the rights of all 

learners, parents and educators, and promote their acceptance 

of responsibility for the organization, governance and funding of 

schools in partnership with the State;  and 

 

WHEREAS it is necessary to set uniform norms and standards 

for the education of learners at schools and the organization, 

governance and funding of schools throughout the Republic of 

South Africa; 

 

BE IT THEREFORE ENACTED by the Parliament of the 

Republic of South Africa ..." 
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(See preamble.) 

 

31. In keeping with the Constitution, and the terms of Section 3(4)(n) of 

the National Education Policy Act, the South African Schools Act 

makes provision for the control and discipline of learners at public 

schools.  Such provision includes the requirement that governing 

bodies adopt a code of conduct for learners 

 

"aimed at establishing a disciplined and purposeful school 

environment, dedicated to the improvement and maintenance 

of the quality of the learning process." 

 

 

It also includes provision for due process for learners and other 

interested parties in disciplinary proceedings. 

 

On the vexed question of the administration of corporal punishment at 

schools within the Republic, the Schools Act states: 

 

"10. Prohibition of corporal punishment 

 

(1) No person may administer corporal punishment 
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at a school to a learner; 

 

(2) Any person who contravenes subsection (1) is 

guilty of an offence and liable on conviction to a 

sentence which could be imposed for assault." 

 

In terms of Section 1: 

 

"(ix) "Learner" means any person receiving education or 

obliged to receive education in terms of this Act; 

 

...... 

 

 

(xix) "School" means a public school or an independent 

school which enrols learners in one or more grades 

between grade 0 and grade 12." 

 

It is respectfully submitted that the above is in keeping with the 

aforementioned basic tenets of the Constitution, namely, the right to 

one's dignity, equality and the right to freedom and security of the 

person, as well as with Section 3(4)(n) of the National Education 

Policy Act, 1996.  Since Appellant questions the constitutionality of 
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Section 10, it is necessary to have a closer look at the Constitution 

and its interpretation. 

 

(C) THE CONSTITUTION 

 

32.  "The Constitution of a nation is not simply a statute which 

mechanically defines the structures of government and the 

relations between the government and the governed.  It is a 

'mirror reflecting the national soul', the identification of the 

ideals and aspirations of a nation;  the articulation of the values 

bonding its people and disciplining its government.  The spirit 

and the tenor of the Constitution must therefore preside and 

permeate the processes of judicial interpretation and judicial 

discretion. 

 

Crucial to that tenor and that spirit is its insistence upon the 

protection of personal liberty in art 7, the respect for human 

dignity in art 8, the right of an accused ..." 

(Our underlining for emphasis.) 

 

Per Mahomed AJ (as he then was) in State v Acheson 1991(2) SA 

805 NmHC, on p.813B) 
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33. Although that judgment was dealing with the Namibian Constitution - 

which, as the constitution of a neighbouring state sharing a legislative 

and jurisprudential history with South Africa, as well as significant 

parallels in its constitutional and political development - these eloquent 

sentiments apply in equal measure to the South African Constitution.  

In  

 

S v Makwanyane & Another 1995(3) SA 391 (CC),  

 

the Constitutional Court, in dealing with the interpretation and 

application of the Interim Constitution, quoted with approval the 

postamble thereto on p.402F: 

 

The Constitution (Interim) 

 

"provides a historic bridge between the past of a deeply divided 

society characterised by strife, conflict, untold suffering and 

injustice, and a future founded on the recognition of human 

rights, democracy and peaceful co-existence and development 

opportunities for all South Africans, irrespective of color, race, 

class, belief or sex." 

 

The present Constitution provides in Section 7(1): 
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"This Bill of Rights is a corner stone of democracy in South 

Africa.  It enshrines the rights of all people in our country 

affirms the democratic values of human dignity, equality and 

freedom." 

 

(D) INTERPRETING THE BILL OF RIGHTS 

 

34. The above Honourable Court has adopted certain principles of 

constitutional interpretation for its guidance. 

 

34.1  It has endorsed the approach of Lord Wilberforce in the 

Privy Council judgment of  

 

Minister of Home Affairs (Bermuda) and Anor. v 

 

Collins McDonald Fisher & Anor. 1980 AC 319 at 

328E-328H: 

 

"Here, however, we are concerned with a 

Constitution, brought into force certainly by Act of 

Parliament, the Bermudan Constitution Act 1967 

of the United Kingdom, but established by a self-
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contained document. ... It can be seen that this 

instrument has certain special characteristics.  1. 

  It is, particularly in chapter 1, drafted in broad 

and ample style which lays down principles of 

width and generality.  2.  Chapter 1 is headed 

'Protection of Fundamental Rights and Freedoms 

of the Individual'.  It is known that this chapter, as 

similar portions of other constitutional 

instruments drafted in the post-colonial period, ... 

was greatly influenced by the European 

Convention for the Protection of Human Rights 

and Fundamental Freedoms (1953).  ... It was in 

turn influenced by the United Nation's Universal 

Declaration of Human Rights of 1948.  These 

antecedents, and the form of chapter 1 itself, call 

for a generous interpretation, avoiding what has 

been called 'the austerity of tabulated legalism,' 

suitable to give to individuals the full measure of 

the fundamental rights and freedoms referred to". 

 

(Our underlining for emphasis.) 

 

34.2  It has also followed the approach of the Canadian 
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Supreme Court in  

 

R v Big M Drug Mart Ltd (1985) 13 CRR 64  

 

where Dickson CJ stated at 103: 

 

"The meaning of a right or freedom guaranteed 

by the Charter is to be ascertained by an 

analysis of the purpose of such a guarantee;  it 

was to be understood, in other words, in the light 

of the interests it was meant to protect. ... This 

analysis is to be undertaken, and the purpose of 

the right or freedom in question is to be sought 

by reference to the character and the larger 

objects of the Charter itself, to the language 

chosen to articulate the specific right or freedom, 

to the historical origins of the concept enshrined, 

and where applicable, to the meaning and 

purpose of the other specific rights and freedoms 

with which it is associated within the context of 

the Charter.  The interpretation should be ... a 

generous rather than a legalistic one, aimed at 

fulfilling the purpose of a guarantee and securing 
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for individuals the full benefit of the Charter's 

protection."   

 

(Our underlining for emphasis.) 

 

(S v Zuma & Others 1995(2) SA 642 (CC) at 650H-651I) 

(S v Makwanyane & Mchunu 1995(6) BCLR 665 (CC) at 676-

677, paras 9-10) 

(S v Williams & Others) 

 

35. For purposes of the present appeal, the Respondent relies also upon 

the principles articulated by Mahomed J in S v Mhlungu at para 8 

where the learned Judge stated that the Constitution should be so 

interpreted so as not to "negate the very spirit and tenor of the 

Constitution and its widely acclaimed and celebrated objectives".  The 

learned judge stated further: 

 

 

"Fundamental to that spirit and tenor was the promise of the 

equal protection of the laws to all the peoples of this country 

and a ringing and decisive break with a past which perpetuated 

inequality and irrational discrimination and arbitrary 

governmental and executive actions.  The literal interpretation 
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would invade all these objectives in its arbitrary selection of one 

category of persons who would become entitled to enjoy the 

human rights guarantees of the Constitution and the arbitrary 

exclusion of another group of persons from such entitlement.  

The courts must strive to avoid such a result if the language 

and context of the relevant provision, interpreted with regard to 

the objectives of the Constitution, permits such a course.  What 

must be avoided, if this is a constitutionally permissible course, 

is a result which permits human rights guaranteed by the 

Constitution to be enjoyed by some people and denied 

arbitrarily to others.  Such a consequence would effectively 

allow substantive parts of a disgraced and unacceptable culture 

from the past to continue into a future, protected by the 

Constitution." 

 

(Our underlining for emphasis.) 

 

See also: Kriegler J at para 89 

Sachs J at para 111 

36. Lastly, it is respectfully submitted that the interpretation of the Bill of 

Rights chapter of the Constitution must not only be purposive but must 

also give effect to the principles contained in Sections 39(1) and (2) 

which reads as follows: 
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"INTERPRETATION OF BILL OF RIGHTS 

 

39. 1) When interpreting the Bill of Rights, a court, tribunal 

or forum - 

 

a) must promote the values that underlie an open 

and democratic society based on human dignity, 

equality and freedom; 

 

b) must consider international law; 

 

c) must consider foreign law. 

 

2) When interpreting any legislation, and when 

developing the common law or customary law, every 

court, tribunal or forum must promote the spirit, 

purport and objects of the Bill of Rights....." 

 

37. As will be demonstrated below, the issue of corporal punishment has 

received extensive attention in many of those jurisdictions which our 

Courts, and in particular the Constitutional Court, have regarded as 

societies with which the attainment of a human rights culture in South 
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Africa can and should be compared. 

 

38. In these societies corporal punishment has either been outlawed 

already, or significant moves are afoot to abolish corporal punishment 

completely.  Again the lead which South Africa's neighbouring 

countries have taken in that regard is significant and instructive. 

 

(E) THE RIGHT TO RELIGIOUS FREEDOM AND THE OBSERVANCE 

OF RELIGIOUS PRACTICES 

 

39. "Religious freedom" has been defined as the right of a person to 

believe in and practise whatever faith he or she chooses. 

 

(See Devenish G E:  A Commentary on the South African Bill of 

Rights:  Butterworths Durban (1999) at page 163) 

 

Dickson J in the Big M Drug Mart case defined religious freedom as 

follows: 

"The essence of the concept of freedom of religion is the right 

to entertain such religious beliefs as a person chooses, the 

right to declare religious beliefs openly and without fear of 

hindrance or reprisal, and the right to manifest religious belief 

by worship and practice or by teaching and dissemination." 
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(See also S v Lawrence 1997(10) BCLR 1348 (CC) at par.92) 

 

As was decided by the US Supreme Court in  

 

Wallace v Jaffree 472 US 38 at 52-53  

 

the right to hold, propagate and to act on religious belief implies a right 

not to believe in any religion. 

 

It will be submitted, in dealing with Appellant's right to religious 

freedom and the observance of its religious practices, that the 

Respondent expressly does not contest the right of members of the 

Appellant to practise their religion.  Neither does Respondent doubt 

the sincerity with which they hold their religious belief. 

 

40. Religion, however, deals in the first instance with the individual's 

orientation toward what that individual perceives to be her or his 

Creator and her or his relationship with a Supreme Being or Power.  

The public proclamation of such faith, while forming part and parcel of 

the fundamental human right to religious freedom, is secondary to the 

right to entertain a religious faith and belief.  Consequently, wherever 

the public practice of religion is in conflict with the secular provisions of 
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the Constitution, the former must yield, unless the essence of the right 

to practise religion freely would be negated if it were to be limited in 

favour of another right enshrined in the Bill of Rights.  Section 36 of 

the Constitution reads as follows: 

 

"LIMITATION OF RIGHTS 

 

36. 1) The rights in the Bill of Rights may be limited only in 

terms of law of general application to the extent that 

the limitation is reasonable and justifiable in an open 

and democratic society based on human dignity, 

equality and freedom, taking into account all relevant 

factors, including - 

a) the nature of the right; 

 

b) the importance of the purpose of the limitation; 

 

c) the nature and extent of the limitation; 

d) the relation between the limitation and its 

purpose;  and 

 

e) less restrictive means to achieve the purpose. ..." 
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41. It is important to underline that neither the Constitution nor the Schools 

Act outlaw the practice of corporal punishment or corporal correction 

in the privacy of the home of those who believe that such correction is 

part of the practice of the Christian faith. 

 

42. It is respectfully contended that the limitation which is imposed upon 

this practice by outlawing it in schools, and consequently in public, is 

both reasonable and still respects the fundamental essence of the 

right to practice religion. 

 

43. It is respectfully submitted that this approach has the approval of the 

South African Courts and is in accordance with international and 

foreign constitutional and educational law. 

 

44. In this regard, the recent Full Bench decision of the Cape of Good 

Hope Provincial Division of the above Honourable Court of  

 

 

Prince v President of the Law Society, Cape of Good Hope & 

Others 1998(8) BCLR 976 (C)  

 

is definitive, with respect. 
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The facts were briefly the following:  The Applicant challenged the 

First Respondent's decision not to register his contract as an articled 

clerk because of his religiously motivated use of cannabis or dagga, 

on the basis that his right to freedom of religion in terms of Sections 

15(1) and 31(1)(a) of the Final Constitution was infringed by this 

decision, and that he was unfairly discriminated against thereby. 

 

After considering, i.a., the decisions of: 

 

Regina v Big M Drug Mart Ltd [1985] 13 CCR 64 

Employment Division Department of Human Resources of 

Oregon, et al v Smith [1990] 494 US 872;  108 LEd 2(d) 876 and 

State v Lawrence et al 1997(4) SA 1176 (CC), 

 

the Full Bench per Friedman, JP, accepted the definition of the right to 

freedom of religion as set out in the M Drug Mart decision (a judgment 

which has repeatedly been cited with approval by South African 

Courts) as follows on page 981D: 

"The essence of the concept of freedom of religion is the right 

to entertain such religious beliefs as a person chooses, the 

right to declare religious beliefs openly and without fear of 

hindrance or reprisal, and the right to manifest religious belief 

by worship and practice or by teaching and dissemination." 
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45. In the Employment Division case, the issue was similar to that in the 

Prince matter, namely whether the use of a hallucinogenic drug by 

members of a church for sacramental purposes could be prohibited 

without violating the constitutional right to freedom of religion.  The 

majority of the Court held that the prohibition was not unconstitutional, 

arguing that a law violated the guarantee of religious freedom only if 

that was its purpose;  a generally applicable law with a neutral 

purpose did not violate that guarantee even if its effect was to restrict 

certain persons in the exercise of their freedom of religious 

observance. 

 

46. It is respectfully submitted that this is the core of the Respondent's 

case:  the prohibition against corporal punishment in schools is clearly 

a general act, indeed, it is the very generality of the provision which is 

attacked by the Appellant. 

 

 

47. The purpose for which the law has been introduced is clearly lawful, 

the reasons have been set out in the answering affidavit filed on behalf 

of the Respondents and have not been challenged in reply. 

 

48. The South African Constitutional Court has, however, as set out in 
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Prince's decision on page 982C, and in  

 

President of the Republic of South Africa & Another v Hugo 

1997(4) SA 1 CC  

 

followed the approach that a law infringes the Constitution if either its 

purpose or its effect is to invade a constitutional right.  Should it 

appear that a constitutional right is in fact infringed, the second stage 

of the two-stage approach which has been laid down in the Canadian 

case of Big M Drug Mart, ensues, namely the investigation whether 

the infringement is protected by the limitation section of the 

Constitution, Section 36 as quoted above. 

 

49. It is respectfully submitted that in the Prince matter, as far as this can 

be ascertained from the judgment, the limitation of what Rastafarians 

regard as an obligatory religious observance, goes much further than 

the prohibition of corporal punishment in schools.  In spite thereof, the 

Full Bench held that the limitation was not unreasonable. 

 

50. It is consequently submitted with respect that the Prince judgment in 

contradistinction to the decision of  

 

In re Chikweche 1995(4) BCLR 533 (ZS),  
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justifies the limitation placed upon the exercise of the Applicant's 

religious belief, however much such belief may be held sincerely by its 

members.  It is respectfully submitted that in the light of the Prince 

judgment, Chikweche cannot be regarded as authorative in justifying 

religious practices which are regarded as undesirable or offensive to 

the common good. 

 

51. The Constitutional Court's decision of: 

 

State v Lawrence 

State v Negal 

State v Solberg 1997(4) SA 1176 (CC) 

 

supports this view.  Chaskalson P, on page 1211D and further in 

paragraphs [103] and [104] examines circumstances which would 

amount to an infringement of Section 14 of the Constitution, where he 

says: 

 

"There may be circumstances in which endorsement of a 

religion or a religious belief by the State would contravene the 

'freedom of religion' provisions of section 14.  This would be the 

case if such endorsement has the effect of coercing persons to 
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observe the practices of a particular religion, or of placing 

constraints on them in relation to the observance of their own 

different religion.  The coercing may be direct or indirect, but it 

must be established to give rise to an infringement of the 

freedom of religion.  It is for the person who alleges that section 

14 has been infringed to show that there has been such 

coercing or constraint." 

 

52. In the present case, the Applicant could, at worst, point to a relatively 

minor constraint upon one aspect of the expression of its members' 

faith, religious observance and practices which must, by definition, 

occupy a minute part of the entirety of their beliefs.  Those members 

who regard corporal punishment as essential are faced with no more 

than the inconvenience that such punishment can be meted out at 

home only and that the right to chastise cannot be delegated to the 

teacher or principal who acts in loco parentis during the school day. 

 

53. There is, with respect, nothing unreasonable or irrational in such 

limitation. 

 

54. It is at this stage of the enquiry that the question of proportionality 

arises.  On the one hand, the nature of the right must be assessed, 

and in the other, the nature, purpose and effect of the limitation which 
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is placed upon it.  As O'Regan, J, stated in: 

 

State v Bhulwana 

State v Gawadiso 1996(1) SA 388 (CC), on 395 par [18] 

 

"in sum, therefore, the Court places the purpose, effects and 

importance of the infringing legislation on one side of the scales 

and the nature and effect of the infringement caused by the 

legislation on the other.  The more substantial the inroad into 

fundamental rights, the more persuasive the grounds of 

justification must be." 

 

Compare further:  Meaker v S [1998] 3 All SA 8 (W) 

 

55. The South African Schools Act has set noble and worthy ideals for 

education in a society based upon freedom and equality.  This, it is 

respectfully submitted, is quite evident from its preamble already 

quoted.  It is surely unnecessary to quote practical examples in which 

the imposition of corporal punishment in any school can interfere with 

these ideals, and in particular those of democratic transformation, the 

combatting of racism and sexism, of unfair discrimination and 

intolerance, the advancement and mutual respect for the diversity of 

South African cultures and languages and the right of learners.  
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Consequently, the purpose of the limitation, if it is indeed a limitation, 

of the right of religious freedom is one which is well justified by the 

object which the statue seeks to attain. 

 

56. Just how seriously the Constitutional Court views the right to personal 

freedom and integrity is evident from such decisions as  

 

De Lange v Smuts N.O. & Others 1998(7) BCLR 779 (CC),  

 

in which the provisions of Section 66(3) of the Insolvency Act, Act 24 

of 1936, were struck down in spite of the fact that the Court expressly 

acknowledged that it was indubitably in the public interest that 

creditors of insolvent estates be enabled to establish the reasons for 

the insolvency and the whereabouts of assets belonging to the 

insolvent. 

 

 

57. Again, the inconvenience or potential inconvenience suffered by 

members of the Applicant, being prevented from practising the 

imposition of corporal punishment in schools, is negligible compared 

to the interests which were overridden in the De Lange judgment. 

 

58. In as much as there may be a hierarchy of fundamental human rights, 
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it is clear that the right to life and the right to dignity are the most 

important of all human rights, compare 

 

S v Makwanyane, supra, p.144 

 

It also described the right to dignity as: 

 

"the foundation of many of the other rights that are specifically 

entrenched ..." 

 

par 328, per O'Regan J, on p.507N 

 

59. Given the value which the Constitution attaches to human dignity, it is 

respectfully submitted that this right should take precedence over a 

right to practise every tenet of one's faith in public, even though these 

are repugnant to others. 

 

60. In interpreting the clause relating to freedom of religion, the extent and 

limitation thereof, it must furthermore be remembered that not all 

foreign authorities can be directly applied to the interpretation of the 

South African Constitution or its predecessor, the Interim Constitution. 

 Van Dijkhorst, J in 
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Wittmann v Deutscher Schulverein Pretoria & Others 1998(4) SA 

423 (T) 

 

demonstrates conclusively on page 440G to 446I, that the drafters of 

the Constitution have consciously and purposefully steered away from 

the American model.  On page 448, after having examined various 

other Constitutions, the learned judge concludes: 

 

"The above résumé of the contemporary international 

constitutional law evidences that each country has a 

Constitution tailor-made for its own particular circumstances, 

cut from the fabric of its own social, ethnic and religious history 

and specially designed on the blueprint of its own vision of the 

future.  It would therefore be unwise to transplant foreign 

constitutional material to South African soil without the utmost 

circumspection. 

 

 

In the present case a transplant is not called for.  The ship of 

interpretation can now set sail without hinderance of foreign 

barnacles." 

 

61. Great play has been made by Appellant of American jurisprudence.  It 
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is respectfully submitted that the Appellant's extensive reliance on 

such jurisprudence must be seen against the background of the 

above-quoted apposite comment.  More importantly, however, it 

should be borne in mind that the US Constitution, unlike that of our 

country, does not have a limitation clause.  In the USA it is the task of 

the court "to set levels of scrutiny which laws that impinge on the 

rights protected by the Constitution must satisfy". 

 

(See Smith N on "Freedom of Religion", Chap. 19, in Chaskalson et al 

Constitutional Law of South Africa at p.19-3) 

 

(See also:  Blake, RC:  "The frequent irrelevance of US judicial 

decisions in South Africa" 1999 SAJHR 192) 

 

62. Contrarily, one finds European human rights jurisprudence more 

instructive and to the point.  For example, the Swedish case 

 

X, Y & Z v Sweden 5 EHRR 147 (1983)  

throws some light on the use of restrictive mechanisms such as 

Section 31(2) on cultural, religious and linguistic rights in our 

Constitution.  This section states that rights in Section 3(1) may not be 

exercised in a manner inconsistent with any provision of the Bill of 

Rights. 
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The facts in the said case were briefly the following:  the Appellants 

complained that the Swedish criminal law which prohibited parents 

from physically chastising their children was a violation of freedom of 

religion.  The Applicants belonged to a Protestant denomination which 

believed in the necessity of the physical punishment of children on 

theological grounds.  The European Commission on Human Rights 

held that the law as a legitimate limitation of the right because it was 

intended to prevent violence against and physical harm to "potentially 

weak and vulnerable members of society" such as children. 

 

It follows that Section 31(2) as an "internal modifier", for want of a 

better term, may be used to prohibit religious, cultural or linguistic 

practices that cause physical or emotional harm to others. 

 

(See S A Strauss:  Doctor Patient and the Law (1991) at p.31 and M 

Katz:  "The Doctor's Dilemma:  Duty and Risk in the Treatment of 

Jehovah's Witnesses" (1996) 113 SALJ 484. 

 

(F) CORPORAL PUNISHMENT 

 

63. In the educational context, corporal punishment has been defined as: 
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"the infliction of pain by a teacher or other educational official 

upon the body of a student as a penalty for doing something 

which has been disapproved by the punisher." 

 

(See Wineman, D. and James, A. (1967) Policy Statement:  corporal 

punishment in the public schools. Detroit:  Metropolitan Detroit 

Branch of the American Civil Liberties Union of Michigan, cited in 

"Children in a Changing Society" website 

http://www.uab.edu/educ/corp.htm page 1. 

 

64. It is respectfully submitted that corporal punishment has, increasingly, 

come under scrutiny which has been entirely negative in all those 

societies to which South Africa would like to compare itself.  Without 

exception, societies which are based on the same constitutional 

principles as the South African Constitution and which strive to 

achieve a society which is open and democratic, based on human 

dignity, equality and freedom have either outlawed corporal 

punishment entirely, or severely restricted its application with a clear 

tendency to banning it in the near future. 

 

65. It is further respectfully submitted that corporal chastisement, which 

consists of the deliberate infliction of one or more strokes, normally by 

a cane or a paddle with the intention of causing, if not bodily harm 
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then certainly bodily pain to the recipient of the chastisement, is 

degrading, an affront upon human dignity and, in whatever form, 

whether moderate or severe, an assault upon the body and 

consequently upon the physical and psychological integrity of the 

person who is chastised. 

 

66. That corporal punishment may, depending upon the attitude, strength, 

size and emotional condition of the person meting it out, be light, 

moderate or severe is beyond dispute.  In this regard, the excerpt 

quoted by Appellant in paragraph 76 of its Heads of Argument is, with 

respect, eye-opening.  The penultimate and last paragraphs thereof 

read as follows: 

 

"Whether the particular punishment administered was 

reasonable, under the facts and circumstances, is a question of 

fact to be determined by a jury. 

The reasonableness of a teacher's conduct in administering 

corporal punishment may be measured in part by such factors 

as the nature and severity of the misconduct of the child, the 

attitude and past behaviour of the child, the severity of the 

punishment, the availability of less severe but equally effective 

means of discipline, the teacher's motive in discipline, and the 

age and physical condition of the pupil." 
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It is respectfully submitted that the yardstick for measuring the 

reasonableness of corporal punishment is obviously based on 

arbitrary considerations. 

 

67. More eye-opening and eye-brow raising, however, is a newspaper 

report attributed to Appellant in "Die Burger" of 16 March, 2000 at 

page 9, which points to the flouting of the proscription on corporal 

punishment in schools by member schools of the Appellant, it is 

respectfully submitted.  The said report, which is hereunto attached as 

Annexure "RESP.3" and to which the above Honourable Court is 

referred, reads as follows in the third last paragraph: 

 

"Volgens Vermooten gebruik Cesa skole 'n rottang, 'n platriem, 

'n liniaal of 'n skepspaan om lyfstraf mee toe te dien." 

 

(See article:  "Lyfstraf steeds in Christen skole toegepas" in Annexure 

"RESP.2). 

 

68. The Appellant does not suggest any circumscription of the corporal 

punishment it seeks to administer to the learners at the schools under 

its control, other than to describe the same as "moderate" in the 

founding affidavit. 
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69. It is respectfully submitted that the failure to define the nature of the 

corporal punishment properly, must of necessity lead to arbitrariness 

and inherent discrimination:  one man's moderation may be another's 

severity. 

 

(cf. excerpt from the American Jurist (2nd Edition), Vol. 68, paras 273 

and 274). 

 

70. That corporal punishment (to whomsoever it is administered) is 

degrading, and is intended to be so, can hardly be gainsaid.  In this 

context it is respectfully submitted that while Mohamed AJA (as he 

then was), in the Namibian case cited in paragraph 2 above, dealt in 

that particular portion of the judgment with the imposition of corporal 

punishment on adults only, the six factors or objections listed on the 

grounds of which corporal punishment is regarded as inconsistent with 

civilised values are equally as valid and applicable to corporal 

punishment in schools. 

 

71. In this connection, it is noticeable that the Appellant does not attempt 

to show that the infliction of corporal punishment upon a juvenile is in 

essence different from the infliction of corporal punishment upon an 

adult.  It is respectfully submitted that the remarks of Langa J, in 
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dealing with the differences between adult and juvenile whipping and 

the "reformative effect" such whipping has on the young, are apposite. 

 

(See S v Williams & Others 1995(7) BCLR 861 (CC) at paras. 46 and 

47) 

 

72. Similarly, the Appellant does not set out, nor does it attempt to show 

that the object of corporal punishment, namely, the disciplining of the 

pupil, cannot be achieved by other, non-violent, means.  It is 

respectfully submitted that there surely exist other, peaceful methods 

of changing inappropriate pupil behaviour for purposes of school 

discipline. 

 

73. In the said Namibian case, on page 93G, Mohamed AJA (as he then 

was) held, with respect, convincingly, that there is very little difference 

between corporal punishment imposed in the judicial process and 

corporal punishment imposed in school.s  His judgment has been 

accepted unequivocally in South African decisions such as S v 

Williams & Others, referred to above, and in which the above 

Honourable Court outlawed the judicial whipping of juveniles. 

 

74. Although not required to do so, the Court in S v Williams, inter alia, 

discussed the subject of corporal punishment in schools in terms 
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which are strongly suggestive of a complete disapproval of the 

practice.  This reflects, with respect, the modern legal approach to 

corporal punishment.  Compare in this regard 

 

Heaton:  Family Law and the Bill of Rights in Bill of Rights 

Compenium, 3 C 34 

S v Ncube 

S v Tshuma 

S v Ndhlovu 1988(2) SA 702 (Z), SC 

 

where, with respect correctly, per Gubbay JA said on page 717I: 

 

"... on the few occasions where the issue of whether whipping 

is constitutionally defensible has been judicially considered, it 

appears to have resulted in little difference of opinion;  whether 

imposed upon an adult person or a juvenile offender the 

punishment in the main has been branded as both cruel and 

degrading." 

 

And on page 721H: 

 

".... whipping ... (constitutes) a punishment which in its very 

nature is both inhuman and degrading." 
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And, on page 722D: 

 

"It is degrading to both the punished and the punisher alike." 

 

75. In 

 

S v A Juvenile 1990(4) SA 151 (Z) SC 

 

the same Court discussed the proposition on page 160G that the right 

of a parent to chastise his or her child, should include the right to 

delegate such power to the schoolmaster.  While not called upon to 

decide the position of children in schools, the Court endorsed the 

statement of the dissenting opinion in the European Commission of 

Human Rights in 

Campbell and Cosans v United Kingdom [1980] 3 EHRR 531, 

 

quoting with approval Mr Klecker on page 556: 

 

"Corporal punishment amounts to a total lack of respect for the 

human being;  it therefore cannot depend on the age of the 

human being. 
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.... 

 

The sum total of adverse effects, whether actual or potential, 

produced by corporal punishment on the mental and moral 

development of a child is enough, as I see it, to describe it as 

degrading within the meaning of article 3 of the convention." 

 

76. Juvenile whipping was disallowed and it is clear that in a future 

decision on whether corporal punishment in schools should be 

permitted, the Zimbabwe Appeal Court would tend heavily toward 

holding the practice to be unconstitutional. 

 

(G) INTERNATIONAL TRENDS AND DEVELOPMENTS 

 

77. In the Williams case Langa J, dealing with international trends and 

developments on the abolition of judicial corporal punishment at 

paragraphs 39 and 40, expressed himself in the following terms: 

 

"(39)  There is unmistakably a growing consensus in the 

international community that judicial whipping, 

involving as it does the deliberate infliction of 

physical pain on the person of the accused, offends 

society's notions of decency and is a direct invasion 
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of the right which every person has to human dignity. 

 This consensus has found expression through the 

courts and legislatures of various countries and 

through international instruments.  It is a clear trend 

which has been established. 

 

(40)  Corporal punishment has been abolished in a wide 

range of countries, including:  the United Kingdom, 

Australia (except in the State of Western Australia), 

the United States of America, Canada, Europe and 

Mozambique, among others.  In Lesotho, restrictions 

have been imposed by the courts on the whipping of 

people over 30 years.  Although the constitution of 

Botswana contains a provision preserving the 

application of judicial corporal punishment in its 

criminal justice system, the practice has been 

severely criticised by the judiciary.  The remarks of 

Aguda JA in S v Petrus and Another are apposite 

to the present enquiry: 

 

'First, it must be recognised that certain types of 

punishment of treatment are by their very nature 

cruel, inhuman or degrading.  Here once more I 
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must cite with approval what Professor 

Nwabueze says in his book (ibid): 

 

'Any punishment involving torture, such as 

the rack, the thumbscrew, the iron boot, the 

stretching of limbs, burning alive or at the 

stake, crucifixion, breaking on the wheel, 

embowelling alive, beheading, public 

dissection and the like, or involving 

mutilation or a lingering death, or the 

infliction of acute pain and suffering, either 

physical or mental, is inherently inhuman 

and degrading.' 

 

Under the Botswana constitution such 

punishment which is inherently inhuman and 

degrading is prohibited .... notwithstanding the 

fact that public sentiments favour it.  Secondly, a 

punishment which is not inherently inhuman or 

degrading become so by the very nature or mode 

of execution, and also notwithstanding the fact 

that popular demand may favour it.'" 
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It is respectfully submitted that the above remarks are equally valid in 

the context of corporal punishment at schools because the internal 

trend is strongly toward the abolition of such punishment for 

disciplinary purposes at schools, as will be contended and 

demonstrated below. 

 

78. A series of instructive articles accessed from certain world-wide 

websites, which articles are, for the benefit of the Court, hereunto 

attached as Annexure "RESP.4" (without attempting to burden the 

papers) and to which the above Honourable Court is respectfully 

referred, are indicative of a definite trend towards a total ban on 

corporal punishment at schools by countries such as Sweden, USA, 

Canada, the UK, Japan, Australia, New Zealand, Denmark, Norway, 

Cyprus and many more European Union countries.  Some of these 

articles are referred to below. 

 

79. Stated otherwise, it is clear from these articles that many societies 

have banned corporal punishment in all schools outright and that, 

increasingly, democratic, secular, constitutional states prevent the 

infliction of corporal punishment in all schools.  The general view can 

be safely summed up as follows: 

 

"Corporal punishment (upon children in schools) is demeaning, 
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inhibits initiative and stimulates in many children the 

development of shame, guilt, anger and the wish to retaliate.  ... 

the school age child must learn to learn and to develop industry 

versus inferiority or the ability to learn, work and accomplish.  

His or her teacher has the task of accepting some degree of 

rejection and loss of control yet managing to be there when 

needed without intruding unnecessarily.  Corporal punishment 

interferes with these processes by producing in the child some 

feeling of inferiority, helplessness and inability to accomplish 

while thrusting the teacher into the role of intruder rather than 

learning facilitator or teacher.  ..." 

 

(See Article "Children in a changing society" University of Alabama in 

Birmingham's School of Education, p.4). 

 

80. The article:  "The Swedish Ban on Corporal Punishment:  Its history 

and effects" by Joan E Durrant in "Family Violence Against Children:  

A Challenge for Society", Walter de Gruyter & Co Berlin, New York, 

(1996), which is part of Annexure "RESP.3", traces the history of the 

Swedish ban on corporal punishment and points out that the Swedish 

example has been followed by Finland (in 1984), Denmark (in 1986), 

Norway (in 1987), Austria (in 1989), Cyprus (in 1996) and Italy (in 

1996). 
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(See conclusion on p.5). 

 

All of these are modern, secular, constitutional states with whom 

South Africa would be proud to be compared, it is submitted. 

 

81. According to a report which can be accessed on the worldwide 

website http://www.pq.godzone.net.nz/wb1986.htm. the New Zealand 

Public Questions Committee supports the abolition of corporal 

punishment since 1986.  The same source records that most Eastern 

Block countries have already abolished corporal punishment. 

 

82. In the most recent relevant decision of the European court of Human 

Rights 

 

A v The United Kingdom (judgment of 23 September 1998)  

 

which forms part of RESP.4, the Court held that the United Kingdom 

accountable for having failed to protect a minor against the 

chastisement with a cane by his stepfather.  It is respectfully submitted 

that the implications of this case are such that parental chastisement 

may in fact be banned per se in the entire European community.  

Compare in this regard the article by Rhona K M Smith:  "To Smack or 
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Not to Smack?  A review of A v United Kingdom in an international 

and European context and its potential impact on physical parental 

chastisement" published in 1999 in Web Journal of Current Legal 

Issues. 

 

This article is part of Annexure "RESP.4 " and of particular relevance 

is the exhortation to State parties by the European Convention on the 

Rights of the Child in Article 19 and the injunction in Article 37(a) cited 

therein. 

 

Article 19 of the Convention on the Rights of the Child provides: 

 

"1. States Parties shall take all appropriate legislative, 

administrative, social and educational measures to 

protect the child from all forms of physical or mental 

violence, injury or abuse, neglect or negligent treatment, 

maltreatment or exploitation, including sexual abuse, 

while in the care of parent(s), legal guardian(s) or any 

other person who has the care of that child. 

 

2. Such protective measures should, as appropriate, 

include effective procedures for the establishment of 

social programmes to provide necessary support for the 
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child and for those who have the care of the child, as 

well as for other forms of prevention and for 

identification, reporting, referral, investigation, treatment 

and follow-up of instances of child maltreatment 

described heretobefore, and, as appropriate, for judicial 

involvement." 

 

and Article 37(1) provides at the salient part: 

 

"No child shall be subjected to torture or other cruel, inhuman 

or degrading treatment or punishment." 

 

83. That the general trend worldwide is against corporal punishment in 

schools is also clearly evident from the Human Rights Watch article 

about corporal punishment in Kenyan schools, published in 1999, 

September as volume 11, No. 6.  This report, of which a copy is 

annexed hereto marked "RESP.5" demonstrates inter alia the 

following: 

83.1  The United National Committee on the Rights of the 

Child regards corporal punishment as incompatible with 

the Convention on the Rights of the Child; 

 

83.2  (South Africa has ratified this convention.) 
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83.3  Corporal punishment at school can very seldom be 

differentiated from cruel, inhuman or degrading 

treatment or punishment; 

 

83.4  Depending on the severity, it is akin to beatings 

administered in prisons or police stations; 

 

83.5  Cruel and inhuman punishment is outlawed on the 

Convention on the rights of the Child; 

 

83.6  In the section headed "Background", the report states in 

para 1 inter alia the following: 

 

"Numerous international and regional human rights 

institutions have declared that some or all forms of 

school corporal punishment violate the human rights 

of children.  The UN committee on the rights of the 

child, the UN special Rapporteur on Torture, the 

European Court of Human rights have all spoken out 

against corporal punishment generally, viewing it to 

be a form of cruel, inhuman or degrading treatment.  

Many nations around the world have either severely 
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restricted corporal punishment or have banned it 

outright." 

 

83.7  It is significant that the United Nations Convention on 

the Rights of the Child has not been ratified by the 

United States (the only country not to do so apart from 

Somalia).  South Africa's ratification occurred in 1995 

(compare Chaskalson, Human rights, 13-19); 

 

83.8  South Africa is on the verge of ratifying the convention 

against Torture and other Cruel, Inhuman or Degrading 

Treatment or Punishment (which again outlaws corporal 

punishment in schools), South Africa has already signed 

the convention (Chaskalson, loc cit); 

 

83.9  On p.6 of chapter 3 of this report, the following is stated: 

 

 

"Many nations are now taking steps to prohibit or 

limit corporal punishment.  Some of these restrictions 

take the form of statutes or national court decisions 

banning corporal punishment in schools or in the 

home.  Others amount to a rescinding of common 
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law immunity for parents or educators who 

administer corporal punishment, such that corporal 

punishment is now considered similar to other forms 

of assault and battery.  At present, every European 

state (including the States of Eastern Europe), all but 

three industrialised nations and numerous other 

countries around the world prohibit corporal 

punishment in schools.  Nine nations (Sweden, 

Finland, Denmark, Norway, Austria, Cypress, Italy, 

Croatia and Latvia) now prohibit corporal punishment 

in all contexts, in school or elsewhere.  Several 

African states - Burkina Faso, Ethiopia, Namibia and 

South Africa prohibit corporal punishment in schools. 

 Namibia, South Africa and Zimbabwe have also in 

recent years prohibited corporal punishment for 

juvenile offenders, a previously accepted practice." 

 

Compare further the article by P J Visser in Tydskrif 

Hedendaagse Romeinse Reg, 1999, p.435: 

"Some thoughts on corporal punishment (and the lawful 

use of force) at school." 

 

which includes that the worldwide trend is clearly recognised by 
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experts dealing with educational law and policy. 

 

84. We respectfully submit that the trend worldwide is obvious:  corporal 

punishment is not acceptable.  It is in direct conflict with the generally 

practised human rights approach to the rights of children and 

juveniles.  Consequently, Appellant is faced with an onerous task in 

trying to reverse this trend.  The uncertainty which the Appellant 

clearly experienced in deciding whether or not to launch this appeal is 

indicative of the fact that generally accepted educational practices run 

counter to the imposition of corporal punishment on children and that 

the Appellant and its members are fully aware thereof. 

 

85. Another bundle of articles containing the latest development on 

corporal punishment in certain countries has been prepared on behalf 

of the Respondent for the benefit of the above Honourable Court.  

These articles have been accessed from the worldwide website called 

WORLD CORPORAL PUNISHMENT ARCHIVE and they speak for 

themselves.  They deal with corporal punishment on juveniles in the 

UK, Israel, New Zealand, Canada, Chillicothe, Ohio USA, Bermuda, 

Zambia, South Africa, Singapore and Pakistan.  It is submitted that 

except in the case of Singapore and Pakistan where juvenile whipping 

is the order of the day, in almost all of the above countries such 

whipping has been done away with.  This bundle is hereunto attached 
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as Annexure "RESP.  " to which the above Honourable Court is 

respectfully referred. 

 

86. It is respectfully submitted that the Schools Act is clearly consonant 

with the development of International Human Rights relating to the 

chastisement of children:  the position which the Appellant contends 

for does not reflect the fundamental values underlying our 

Constitution. 

 

Compare further: 

 

J M T Labuschagne:  "Ouerlike geweldaandoening as skending van 

die kind se biopsigiese outonomie" 

In Tydskrif vir die Suid-Afrikaanse Reg, 577 - "Ouerlike 

tugbevoegdheid" 

In 1993, Tydskrif vir die Hedendaagse Romeins-Hollandse Reg, 124 - 

"Is lyfstraf in skole bestand teen 'n akte van menseregte?" 1993 

Obiter, 190 

en 

De Kock & Bekker:  "Is lyfstraf oppad uit?" 

1993 Tydskrif vir die Hedendaagse Romeins-Hollandse Reg, 124. 

 

87. Another bundle of articles containing the latest developments on 
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corporal punishment in certain countries has been prepared on behalf 

of the Respondent for the benefit of the above Honourable Court.  

These articles have been accessed from the worldwide website called 

WORLD CORPORAL PUNISHMENT ARCHIVE and they speak for 

themselves.  They deal with corporal punishment on  juveniles in the 

UK, Israel, New Zealand, Canada, Chillicothe, Ohio USA, Bermuda, 

Zambia, South Africa, Singapore and Pakistan.  It is submitted that 

except in the case of Singapore and Pakistan where juvenile whipping 

is the order of the day, in almost all of the above countries such 

whipping has been done away with.  This bundle is hereunto attached 

as Annexure "RESP.7" to which the above Honourable Court is 

respectfully referred. 

 

(H) APPELLANT'S GROUNDS OF APPEAL 

 

88. Reference has already been made in paragraph 16 above of 

Appellant's grounds of appeal.  It is respectfully submitted that none of 

these grounds is of sufficient substance to warrant being sustained by 

the above Honourable Court.  The said grounds are hereby dealt with 

seriatim as follows: 

 

"1(a)  The learned Judge erred in holding that, where the 

Respondent did not place in issue the sincerity of the 
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Applicant's religious belief, the Court might 

nevertheless itself determine whether such belief 

existed on religious grounds." 

 

89. It is respectfully submitted that, while the sincerity of the members of 

the Appellant was not placed in issue, no further concessions were 

made by the Respondent. 

 

90. In particular, the Respondent shall point out during argument that the 

passages of Scripture upon which the Appellant relies, provide a 

somewhat uncertain guide to practical issues arising from modern day 

education seen against the backdrop of the Constitution. 

 

91. The Appellant itself sets out in its founding affidavit and the annexures 

thereto that, in practice, the biblical guidelines quoted by the 

Appellant's deponent were applied differently in regard to girls in High 

School than they were to boys.  No evidence has been set out in the 

founding affidavit or the reply to justify this differentiation and apparent 

departure from Scripture.  So is the Appellant's rule that girls should 

be chastised only by women. 

 

92. In addition, and as the court a quo with respect correctly pointed out, 

there was no biblical guideline regarding the delegation of parental 
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power to a teacher upon which the Appellant relied.  Consequently 

there was nothing to show that the desire to empower a teacher to 

administer corporal correction had a biblical foundation.  

Consequently, the religious foundation of such practice has not been 

shown to exist.  Under those circumstances, the factual basis for a 

finding that the practice contended for by the Appellant is indeed one 

of practically applied religious conviction was not established. 

 

93.  "1(b)  The learned Judge further erred in holding that the 

Applicant's belief that teachers should be 

empowered to administer corporal punishment was 

not based on religious grounds in that at common 

law the right to chastise arose from the relationship 

of teacher and pupil without a delegation of authority 

by a parent." 

 

94. No authority has been quoted by the Appellant to demonstrate that the 

common law authorities relied upon by the court a quo were either 

incorrectly quoted or incorrectly applied.  No other authority has been 

shown to exist, particularly not authority of a more persuasive or 

binding character than for instance R v Scheepers 1914 AD 337 at 

338. 
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95. For the same reasons as those set out in respect of the first ground of 

appeal, this argument should be dismissed. 

 

96.  "1(c)  The learned Judge should have found that the 

Applicant's sincere belief was a religious one, in that 

teachers act in loco parentis with regard to pupils in 

their care, and that this includes the right to 

administer moderate corporal correction." 

 

97. It is respectfully submitted that the Appellant has not demonstrated 

any religious connection between the parent's right to chastise a child, 

and the transfer of such authority to a teacher. 

 

98. It is consequently submitted with respect that this ground of appeal 

cannot be sustained. 

 

99.  "2(a)  The learned Judge erred in holding that section 10 of 

the South African Schools Act 1996 did not 

constitute a substantial burden on freedom of 

religion as practised in the Applicant's constituent 

schools, because in a secondary school corporate 

punishment was imposed upon males only.  This 

showed that biblical guidelines were not believed to 
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be of such importance that to do away with corporal 

punishment would result in its religious freedom 

being substantially burdened." 

 

100. It is respectfully submitted that in its entire application, the Appellant 

has shown no facts and has advanced no arguments which indicate 

that Section 10 of the South African Schools Act, which after all 

interferes only with the right of the teacher to chastise a child at school 

(and not with the parent's right to chastise a child in private) is an 

issue of substance in the religious beliefs which the Appellant and its 

members hold.  No religious teaching, no practical guide to the 

Appellant's theology or religious practices, no set of educational 

principles based upon the Appellant's view of religion has been quoted 

in the Appellant's papers in support of this contention other than the 

reference to the guidelines as to how punishment should be 

administered. 

 

101. Corporal punishment of male pupils at a high school and female and 

male pupils in primary schools has not been shown to constitute a 

cornerstone of the Appellant's religious set of beliefs. 

 

102. Consequently, there can be no suggestion that a substantial burden 

has been placed upon the exercise of the Appellant's right to religious 
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practice. 

 

103.  "2(b)  The learned Judge should have held that the 

Applicant chose not to impose corporal punishment 

upon females in its secondary schools was not a 

yielding of belief but arose from the experience that 

females did not commit the more serious 

transgressions.  It accordingly did not follow that this 

showed that the Applicant did not regard section 10 

of the Act as imposing a substantial burden on 

freedom of religion as practised by its constituent 

members." 

 

104. Again, the Appellant has failed to demonstrate the existence of 

principle rather than practical expediency and acceptance of generally 

adopted mores in society.  There is no evidence whatsoever to 

indicate that females do not commit the more serious of 

transgressions:  this was merely opined by Appellant's Counsel.  

There is no evidence before the above Honourable Court, and the 

matter is certainly not a notorious one, which would allow the above 

Honourable Court to accept such a startling proposition without 

comprehensive proof. 

105. In the absence of proof, the existence of the religious principle which 
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the Appellant contends has been substantially burdened, has not been 

shown.  Consequently this ground of appeal must also fail. 

 

106. Ad paras 3(a) and 3(b) 

 

"(a)  The learned Judge further misdirected himself in 

holding that section 10 of the Act was 

unconstitutional and that there was no material 

difference between judicial whipping of juveniles and 

the administration of corporal punishment at schools. 

 

(b)  The learned Judge should have held, following the 

decision of the European Court of Human Rights and 

of the United States Supreme Court, that there were 

substantial differences between the judicial whipping 

of juveniles and the administration of corporal 

punishment at schools and that accordingly the 

decision of the Constitutional Court in State v 

Williams & Others was not applicable go the latter." 

 

107. It is respectfully submitted that the judgments in the European Court of 

Human Rights and of the United States Supreme Court do not go as 

far as the Appellant suggests.  At best, they accept that the fact that 
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an assault as perpetrated upon a juvenile may be lawful in the setting 

of a private school or a religious school where parental consent has 

been given.  That this does not detract from the fact that corporal 

correction is an assault, goes without saying. 

 

108. The Appellant fails to address the incontrovertible fact that, in more 

and more countries around the world, corporal punishment of any 

nature upon a child is outlawed.  The considerations in State v 

Williams apply with equal force to a child in a private school. 

 

109. It follows, with respect, that this ground, like the others before it, has to 

fail. 

 

110. In the last instance, it is further respectfully submitted without casting 

any doubt on the sincerity with which Appellant holds its religious 

belief, that: 

 

110.1  It may not necessarily be appropriate to attempt to 

utilise the Bible to justify the use of corporal punishment 

in schools because not every injunction contained n the 

Holy Book should be literally followed.  For example, the 

Bible in Deuteronomy Chapter 21 verses 18-21 advises 

the parents of a rebellious son to have him stoned to 
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death.  Obviously such punishment would not be 

considered appropriate today.  It is respectfully 

submitted that the same may also be true of the biblical 

injunction that a loving parent should not spare the rod. 

 

110.2  There are many South Africans who profess the 

Christian religion and who might be against corporal 

punishment for children.  In this connection it is 

interesting to note the contents of a letter published in 

the newspaper "Eastern Province Herald" of 30 March 

2000 at page 4 in which two passages from the Bible 

are quoted and which seems to go against Appellant's 

conviction that its belief in corporal punishment at 

schools is based on religious grounds.  The relevant 

passages are: 

 

Matthew 18:6 which states: 

 

"But whosoever shall offend one of these little ones 

who believe in me, it were better for him that a 

millstone were hanged about his neck and that he 

were drowned in the sea." 
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Matthew 19:14: 

 

"Suffer the little children to come unto me." 

 

The letter ends with the rhetorical question: 

 

"Does this should like Jesus supported the beating of a 

child?" 

 

The said newspaper clipping is hereunto attached as 

Annexure "RESP6" to which the above Honourable 

Court is referred. 

 

110.3  There is much to be said for the hypothesis that the 

question of whether corporal punishment should be 

used in independent schools such as those operated by 

Appellant is, with all respect, not a question of religious 

freedom but a civil rights educational issue.  It involves 

the question of how best to motivate students and what 

form of punishment might infringe the rights of a student 

as a citizen and a human being. 

(I) CONCLUSION 
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111. The order which Appellant is praying for, namely: 

 

"THAT Section 10 of the South African Schools Act, 1996 (Act 

No. 84 of 1996) [be] hereby declared to be unconstitutional and 

invalid to the extent that it is applicable to learners at those 

independent schools as defined in Section 1 of the said Act, 

whose parent or guardian have given consent to such corporal 

punishment being administered." 

 

ought not, with the greatest respect, to succeed for so many reasons.  

These have been dealt with fully in the argument and submissions 

above.  The said reasons are summarised as follows: 

 

111.1  The said order is incompatible with the values for which 

our Constitution stands, more particularly in that it is 

discriminatory. 

 

 

111.1.1  It discriminates against juveniles of both 

sexes in that it is only boys who would be 

subjected to corporal punishment. 

111.1.2  It discriminates against juveniles at other 

independent schools who are not affiliated 
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to schools operated by Appellant.  Only 

those pupils at Appellant's schools would 

be subjected to whipping. 

 

111.1.3  It discriminates against all other pupils in 

public schools where the ban on corporal 

punishment is being enforced in terms of 

Section 10 of the Schools Act. 

 

111.1.4  It is, therefore, a contravention of not only 

Section 10 but also of Section 9 of the 

Constitution. 

 

111.1.5  It is an affront on the dignity, the freedom 

and security of the persons of the pupils 

to whom corporal punishment is meted 

out. 

 

111.1.6  It is therefore a contravention of Sections 

10 and 12 of the Constitution. 

111.1.7  It offends against the rights contained in 

Section 11(2) of the Constitution, i.e. the 

right against torture and cruel, inhuman or 
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degrading treatment or punishment. 

 

111.1.8  It cuts against the grain of the rights of 

children in Section 28.  That all children 

are the most vulnerable and weakest 

members of society cannot be gainsaid. 

 

111.1.9  I admits of the exercise of the right to 

freedom of religion at the expense of and 

in a manner inconsistent with, other 

provisions of the Bill of Rights.  Stated 

otherwise, it cannot stand the test of an 

"internal modifier" such as Section 31(2) 

of the Bill of Rights. 

 

111.1.10  When the limitation clause is applied to 

Section 10 of the Schools Act, it proves to 

be no more than a slight and necessary 

inconvenience to Appellant's freedom of 

religious practice.  Section 10 is definitely 

not burdensome to Appellant's religious 

practice. 
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111.2  It does against all international human rights instruments 

that seek to protect the rights of children. 

 

111.3  Lastly, it is not in keeping with present-day world trends 

on educational policy and law. 

 

111.4  Appellant's grounds of appeal are not supported by the 

relevant facts and the learned Judge in the court a quo 

neither erred nor misdirected himself on the facts and 

the law. 

 

In the premise, this appeal ought, with the greatest respect, not to be 

sustained but has to fail.  Respondent humbly prays that it be 

dismissed with costs. 

 
 
DATED AT PRETORIA ON THIS 31ST DAY OF MARCH 2000. 
 
 
 
___________________________________ 
M N S SITHOLE SC 
 
 
___________________________________ 
B J PIENAAR 


