
 
 

IN THE HIGH COURT OF SOUTH AFRICA 
 
SOUTH EASTERN CAPE LOCAL DIVISION  
 CASE NO. 2960/98 
In the matter between: 
 
CHRISTIAN EDUCATION SOUTH AFRICA Appellant 
 
and 
  
THE MINISTER OF EDUCATION OF THE 
GOVERNMENT OF THE REPUBLIC OF SOUTH AFRICA Respondent 
______________________________________________________________________
_____ 
 
 A F F I D A V I T 
______________________________________________________________________
_____ 
 
 
I, the undersigned, IAN TREVOR VERMOOTEN, do hereby make oath and say that: 

 

 1. 

I am an adult male, the Executive Head/Principal of the Harvest Christian School, 90 

Albert Road, Walmer, Port Elizabeth, Eastern Cape Province, residing at 198 Fordyce 

Road, Walmer. 

 

 2. 

I am the deponent to the Applicant's founding affidavit in the application deposed to on 

24 November 1998. 

 

 3. 

This is an application in which the Applicant seeks a certificate by this Honourable Court 

in terms of Constitutional Court Rule 18(2) and, further, condonation for the late bringing 
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of the application. 

 4. 

As before, I have been duly authorised by the Executive Board of the Applicant to bring 

this application and to make this affidavit on the Applicant's behalf. What I state is, save 

where the context otherwise indicates, within my own knowledge or belief. 

 

 5. 

The Constitutional issue raised in this matter is whether or not Section 10 of the South 

African Schools Act 1996 (Act No 84 of 1996), which provides that no person may 

administer corporal punishment at a school to a learner, is unconstitutional as being in 

breach of the provisions of Section 15(1), 29(3), 30 and 31(1) of the Constitution of the 

Republic of South Africa 1996 ("the Constitution") to the extent that is applicable to 

learners at those independent schools (as defined) whose parents or guardian have 

given consent to such corporal punishment being administered. 

 

 6. 

On 4 August 1999 the Honourable Mr Justice Liebenberg delivered a written judgment 

on this issue in which he held that the relief prayed for by the application must be 

refused and he accordingly ordered that the application be dismissed. 

 

 7. 

Following upon this judgment and on 11 August 1999 the Executive Board of the 

Applicant met and after discussing the judgment decided not to appeal against the 
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Court's decision. 

 

 8. 

As appears from the founding affidavit in the application, the Applicant is comprised of 

two sub-groups, Accelerated Christian Education ("ACE") and the Association of 

Christian Schools ("ACS").  After the decision of the Executive Board, ACE met for its 

annual conference which was held from 17 to 20 August. At this conference the Court's 

judgment was debated by the representatives of the various schools affiliated to ACE 

and a number indicated that they thought that application should be made to take the 

Court's judgment on appeal. 

 

 9. 

Thereafter responses were received from a number of schools,  which were brought to 

the attention of the Executive Board, indicating that the said decision should indeed be 

appealed against. Accordingly, the Executive Board decided on 26 August that the 

decision taken on 11 August should be reversed and that the Court's judgment should 

be appealed against. 

 

 10. 

I have been advised that in terms of Constitutional Court Rule 18(2) a litigant who 

wishes to appeal directly to the Constitutional Court must make application within fifteen 

days of the order against which the appeal is sought to be brought. This fifteen day 

period, on my calculation, expired on Thursday, 26 August 1999. 
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 11. 

Because of the initial lack of unanimity as to whether the Court's decision should be 

taken on appeal or not and also because the Applicant comprises two separate sub-

groups representing some  196  constituent schools widely scattered throughout the 

Republic of South Africa, it has not been possible to launch the application for a 

certificate and hence for leave to appeal within the time period provided for by the 

Constitutional Court rule. 

 

 12. 

The Applicant has further been hampered by the fact that, whereas its Head Office is in 

Port Elizabeth, both Counsel who represented it in the proceedings in the High Court 

there practise in Durban and that Junior Counsel,  moreover, was hospitalised for the 

greater part of the period to which I have referred in order to undergo an operation. 

 

 13. 

It was accordingly only on Thursday, 26 August, that Senior Counsel was instructed to 

settle the necessary application papers for the bringing of an application to Court in 

terms of Constitutional Court Rule 18(2). Thereafter, so I am advised, Senior Counsel 

had to peruse the judgment and determine the grounds of appeal, as well as to take 

instructions on the reasons for the late launching of this application. 

 

 14. 
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In my respectful submission the failure to launch this application timeously has not been 

due to any remissness on the part of the Applicant and I further submit that the 

Respondent will not be prejudiced by the few days' delay which has occurred. Moreover, 

it is my submission that the Constitutional point in issue is an important one not only to 

the Applicant's constituent member schools but generally. 

 

 15. 

I accordingly pray that it may please this Honourable Court to condone the Applicant's 

non-compliance with the rules, in terms of Supreme Court Rule 27(1). Prior to the 

hearing of this application the consent of the Respondent will be sought to the 

application for condonation. 

 

 16. 

In case this Honourable Court should hold that it is not competent for it but only for the 

Constitutional Court to grant an extension of the time period laid down in Constitutional 

Court Rule 18(2), the Applicant's attorneys of record will cause a copy of this application 

to be served upon the Registrar of the Constitutional Court in order that it might be 

placed before the President of the Court for an extension of the said time period, in 

terms of the Constitutional Court Rule 1(5). 

 

 17. 

The grounds upon which the decision of the learned Judge is disputed are set out in 

annexure "A" hereto. 
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 18. 

I respectfully submit that: 

 

(a) the Constitutional matter in issue in this case is one of substance on which a 

ruling by the Constitutional Court is desirable; 

 

(b) the evidence in these proceedings is sufficient to enable the Constitutional 

Court to deal with and dispose of the matter without having to refer the case 

back to this Honourable Court for further evidence; 

 

(c) there is a reasonable prospect that the Constitutional Court will reverse or materially 

alter the learned Judge's decision if permission to bring the appeal is given 

by the Constitutional Court. 

 

 19. 

Having regard to the aforegoing, it is further my respectful submission that it is in the 

interests of justice for the appeal to be brought directly to the Constitutional Court. 

 

WHEREFORE I pray that it may please this Honourable Court to grant an order in terms 

of the order prayed in the notice of application prefixed hereto. 
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 ______________________________ 

 

 

The deponent has acknowledged that he/she knows and understands the contents 
of this affidavit which was signed and sworn to at 
before me this                  day of                             1999, the regulations contained 
in Government Notices R1258 of 21st July 1972 and R1648 of 16th August 1977 
having been complied with. 
 
 
 
 _____________________________ 
 COMMISSIONER OF OATHS 


