
 
 
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 
 CASE NO. CCT4/2000 
 
 
In the matter between: 
 
 
CHRISTIAN EDUCATION SOUTH AFRICA Appellant 
 
 
and 
 
 
THE MINISTER OF EDUCATION OF THE  
GOVERNMENT OF THE REPUBLIC OF Respondent 
SOUTH AFRICA 
 
_________________________________________________________________
_____ 
 
 APPELLANT'S HEADS OF ARGUMENT 
_________________________________________________________________
______ 
 
 

 

A.INTRODUCTION AND BACKGROUND 

 1 

The Appellant is a voluntary association which, in terms of its constitution is a 

body corporate with power to sue and be sued.   It represents 196 constituent 

independent schools in the Republic with approximately 14 500 learners.   The 

constituent schools all maintain an active Christian ethos by providing an 

environment where their learners can learn in keeping with their Christian faith: 
Record, page 6, Volume I, paragraph 2 and page 12, paragraph 22 (Founding 
Affidavit); 
 
Record, Volume II, page 205 (Judgment). 
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 2 

In terms of Section 10 of the South African Schools Act, 1996 (Act No. 84 of 1996) 

("the Schools Act") which was brought into operation on 1st January 1997 

(Proclamation No. 77/1996 dated 27th December 1996) Parliament prohibited the 

administration of corporal punishment at all schools within the Republic as follows: 

 
"(1)No person may administer corporal punishment at a school to a learner. 
 
 (2)Any person who contravenes subsection (1) is guilty of an offence and 

liable on conviction to a sentence which could be imposed for 
assault." 

 
 
In terms of section 1: ... 
 
(ix)"Learner" means any person receiving education or obliged to receive 

education in terms of this Act; 
 
.... 
 
 (xix)"School" means a public school or an independent school which 

enrols learners in one or more grades between grade 0 and 
grade 12". 

 
Record, Volume I, page 18, paragraph 35 (Founding Affidavit). 

 

 3 

The gist of the Appellant's contention is that all its member schools maintain an 

active Christian ethos, that is, the provision of an environment for learners to learn 

in keeping with their Christian faith.  In accordance with such faith, they believe in 

corporal correction as a means of the training and upbringing of children, of which 

school education forms a part: 
Record, Volume I, page 12, paragraph 22 - page 25, paragraph 28 (Founding 
Affidavit). 



 Page 3 
 
 
 

 

 4 

Accordingly, the Appellant contends that section 10 of the Schools Act insofar as it 

affects independent schools, alternatively learners at such schools whose parents 

or guardian have given consent to corporal correction being administered, is 

unconstitutional in that it is contrary to certain rights bestowed by Chapter II of the 

Constitution of the Republic of South Africa, 1996 ("the Constitution") and in 

particular, those rights relating to freedom of religion, belief or opinion, education 

and culture: 
Record, Volume I, page 19, paragraph 37; page 21, paragraph 40 (Founding 
Affidavit). 

 

 5 

It is also contended that the section constitutes an unwarrantable invasion of a 

parent's right to privacy, in that it unreasonably intrudes upon such parents' right 

to raise and discipline their children: 

Record, Volume 1, page 23, paragraph 44 (Founding Affidavit). 

 

 6 

The Respondent's contention is that what the Appellant's members seek to 

reintroduce is corporal punishment and that having regard to the Constitution, 

which provides that no person may subject another to degradation, humiliation, 

pain, suffering and indignity, this runs counter to the philosophy underlying the 

Constitution and public policy.  It is for this reason that section 10 of the Schools 

Act was enacted: 
Record, Volume II, page 148, paragraph 21 - page 151, paragraph 28 
(Answering Affidavit). 
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 7 

Initially the Appellant sought direct access to this court in terms of Section 167(6) 

of the Constitution, read with Rule 17 of the Constitutional Court rules (hereinafter 

"the rules").   The application for direct access was refused; 
See:Christian Education South Africa v Minister of Education, 1999 (2) SA 

83 (CC). 

 

 8 

The Appellant thereupon instituted proceedings in the South Eastern Cape Local 

Division of the High Court under case number 2960/98, this being the court within 

whose area of jurisdiction the Appellant has its offices, for an order in the following 

terms: 
 
1.THAT section 10 of the South African Schools Act, 1996 (Act No. 84 of 1996) is 

hereby declared to be unconstitutional and invalid to the tent 
that it is applicable to independent schools as defined in 
section 1 of the said Act. 

 
Alternatively: 
 
2.THAT section 10 of the South African Schools Act, 1996 (Act No. 84 of 1996) is 

hereby declared to be unconstitutional and invalid to the 
extent that it is applicable to learners at those independent 
schools as defined in section 1 of the said Act, whose 
parents or guardian have given consent to such corporal 
punishment being administered. 

 
3.THAT the Respondent pay the costs of this application. 
 
4.THAT such further or alternative relief be granted as the Court may deem meet. 
 
 
Record, Volume I page 2 (Notice of Motion). 
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 9 

At the hearing on 17 and 19 June 1999, the relief in prayer 1 was not pressed by 

the Appellant and the alternative relief contained in prayer 2 was asked for: 

Record, Volume II, page 206 (Judgment) 

The parties further agreed that no costs order should be made in respect of the 

outcome of the proceedings: 

Record, Volume II, page 226 (Judgment). 

 

 10 

In a judgment delivered on 4 August 1999 the Honourable Mr Justice Liebenberg 

refused the relief prayed for by the Appellant and dismissed the application. 

Record, Volume II, pages 205 - 226 (Judgment). 

 

 11 

Thereafter, the Appellant applied for a certificate from the South Eastern Cape 

Local Division in terms of Rule 18(2), together with condonation for its failure to 

bring the application within the time period laid down by the rule.  The Respondent 

opposed the application for condonation solely on the ground that the Appellant 

had no prospects of success on appeal.  The matter was argued on 29 November 

1999 and a certificate was issued by Mr Justice Liebenberg on 15 December 

1999: 

Record, Volume II, pages 227 - 231 (judgment on certificate). 

 

 12 

An application for leave to appeal was then made to this court in terms of rule 
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18(7) and such leave was granted by order of court dated 16 February 2000. 

 

 

B.PRELIMINARY MATTERS 

 13 

It was common cause between the parties that the papers do not contain disputes 

of fact only capable of being resolved by referral to oral evidence. 

 

 

 14 

The locus standi of the Appellant to bring this application on behalf of its 

constituent member schools has also not been put in issue: 

Record, Volume I, page 11, paragraph 20 (Founding Affidavit) 
 
Record, Volume II, page 154, paragraph 35 (Answering Affidavit). 

 

 15 

Although on the papers it was suggested by the Respondent that the member of 

the executive council for education of the Eastern Cape Province, or the Premier 

thereof, should have been joined as having a direct and substantial interest in the 

outcome of the proceedings: 

Record, Volume I, page 30, paragraph 63 (Founding Affidavit) 
 

Record, Volume II, page 142, paragraphs 8 - 12 (Answering Affidavit) 

This was not persisted in after a copy of the papers was served upon the said 

member of executive council and he indicated that he abided the court's decision: 

Record, Volume II, page 193, paragraphs 7 and 8 (Replying Affidavit) 
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Curator-ad-litem 

 16 

It was the Respondent's contention that a curator-ad-litem should have been 

appointed to represent the interests of children and learners in the proceedings, 

inasmuch as those interests might be at variance with the interests of the 

Appellant, the parents and the teacher community represented by the Appellant: 

Record, Volume II, page 162, paragraph 45 (Answering Affidavit). 

 

 17 

The Appellant's contention was that there was no divergence between its 

interests, the parents and the teacher community represented by it on the one 

hand and the learners on the other and submitted that in any event a learner had 

no more say in the matter at common law regarding the infliction of corporal 

correction than had a child any say in the type of correction to be administered by 

its parents: 

Record, Volume II, page 203, paragraph 30 (Replying Affidavit). 

 

 18 

Here it is submitted that Mr Justice Liebenberg correctly found with reference to 

section 28(1)(h) of the Constitution that no substantial injustice would result if a 

curator was not appointed for the learners, as their interests were adequately 

protected by the Respondent opposing the application: 

Record, Volume II, pages 206 - 207 (Judgment). 

 

 19 
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In addition, it is submitted that no order affecting the rights of any particular learner 

is sought in this application; 

See:Herbstein and van Winsen Supreme Court Practice, 4th edition, pages 

146-147 and the cases cited therein. 

 

 20 

It is accordingly submitted that there no in limine or other procedural objections to 

this appeal being heard. 

 

C. MERITS OF APPLICATION 

 21 

The relief prayed for by the Appellant is accordingly an order in the following 

terms: 
"THAT section 10 of the South African Schools Act, 1996 (Act No 84 of 1996) is 

hereby declared to be unconstitutional and invalid to the extent that it is 
applicable to learners at those independent schools as defined in section 
1 of the said Act, whose parents or guardian have given consent to such 
corporal punishment being administered." 

 

 22 

It is accordingly submitted that in order to succeed in the application, the Appellant 

must show: 

 

22.1that the use of corporal correction in its member schools is part of the 

sincerely held Christian belief of the parents of learners there and forms 

an integral part of their religious beliefs and/or cultural values protected by 

the Constitution; 
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22.2that section 10 of the Schools Act substantially infringes upon such belief 

and/or cultural values; 

 

22.3that the imposition of corporal correction in the Appellant's members schools 

is not forbidden by some other provision in the Constitution. 

 

RELIGIOUS AND CULTURAL BASIS OF APPELLANT'S CLAIM 

 23 

The Constitution protects religious and cultural rights in the following sections: 

 

Section 15(1): 
 
"Everyone has the right to freedom of conscience, religion, thought, belief 

and opinion." 

 

Section 29(3):   
 
 
"Everyone has the right to establish and maintain, at their own expense, 

independent educational institutions ...". 

 

Section 30: 
 
 
"Everyone has the right to use the language and participate in the cultural 

life of their choice, but no-one exercising these rights may do so 
in a manner inconsistent with any provision of the Bill of Rights". 

 Page 11 

 

Section 31(1): 
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"Persons belonging to a cultural, religious or linguistic community may not be 

denied the right, with other members of that community - 
 
(a)to enjoy their culture, practise their religion and use their language; and 
 
(b)to form, join and maintain cultural, religious, linguistic associations and 

organs of civil society". 

 

In terms of sub-section (2) the rights in subsection (1) may not be exercised in a 

manner inconsistent with any provision of the Bill of Rights. 

 

 24 

There is a dearth of decided cases in South Africa interpreting these provisions, 

see eg. 
Wittmann v Deutscher Schulverein, Pretoria and Others  1998(4) SA 423(T); 
Garden Cities Incorporated v Northpine Islamic Society [1999], All SA 171 
(C); 
Prince v President of the Law Society, Cape of Good Hope & Others, 1998 
(8) BCLR 976 (C). 

Reference must accordingly be had to section 39 of the Constitution which 

provides: 
 
"(1)When interpreting the Bill of Rights a court, tribunal or forum: 
 
24.1must promote the values that underline an open and democratic 

society based on human dignity, equality 
and freedom; 

 
24.2must consider international law; 
 
24.3may consider foreign law. 
 
(2)When interpreting any legislation, the court must promote the spirit, 
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purport and objects of the Bill of Rights.  It must 
therefore first consider the promotion of the values of 
that underline an open and democratic society 
based on human dignity, equality and freedom.  

 
(3)The Bill of Rights does not deny the existence of any other rights or 

freedoms that are recognised or conferred by 
criminal law, customary law or legislation, to the 
extent that they are consistent with the Bill". 

 

 25 

"Must consider international law": 

 

Article 27 of the International Covenant on Civil and Political Rights UNGA Res 

2200 A(XXI), GAOR 21 of 21st Session, Supp. No. No. 16, 52 (1966) (which 

South Africa signed in 1994) provides that: 
 
 
 
"In those states in which ethnic, religious or linguistic minorities exist, 

persons belonging to such minorities shall not be denied the 
right, in community with other members of their group, to enjoy 
their own culture, to profess and practise their own religion, or to 
use their own language". 

 

These rights, to which South Africa is, of course, a signatory, are already included 

in our Constitution and international law in this respect does not take this case 

much further. 

 

 26 

"May consider foreign law": 
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Here, the law of other Southern African States may be considered as well as that 

of the United States and Canada, for the reasons given in: 

Wittmann v Deutscher Schulverein, Pretoria and Others (supra) 
Page 439 J - 440 A 

 

 27 

The only Southern African decision is that of In re Chikweche, 1995 (4) BCLR 533 

(ZS), where the Zimbabwean Supreme Court dealt with the question of whether a 

legal practitioner was entitled to appear before it in the traditional dress of a 

Rastafarian.  This case inter alia recognised Rastafarianism as a religion for the 

purposes of the Zimbabwean Constitution.   The court found in favour of the 

Rastafarian and stated (page 538F) that what was at issue was not the validity or 

attraction of Rastafarian beliefs, but rather the sincerity with which such beliefs 

was held. 

 

 28 

In Chaskalson et al, Constitutional Law of South Africa (1996) pages 19-2, the 

following is said: 
 
 
"Furthermore, the Courts must not require religious beliefs to be 

reasonable or sophisticated in terms of the objective standard". 

 

 29 

In the Canadian case of R v Big M Drug Mart Ltd (1985) 18 DLR (4th) 321 at 353, 
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Dickson, J. defined freedom of religion in the following terms: 
 
 
 
"The essence of the concept of freedom of religion is the right to entertain such 

religious beliefs as the person chooses. The right to declare religious 
belief openly and without fear of hindrance or reprisal and the right to 
manifest religious belief by worship and practice or by teaching and 
dissemination". 

(Chaskalson et al 19-2).  (Our emphasis). 

 

 30 

Sherbert v Verner 374 US 398 (1963) was a case dealing with the withholding of 

employment benefits in the case of a Seventh Day Adventist who was unwilling to 

work on a Saturday as it was her Sabbath. The test laid down was whether a 

substantial burden had been placed on the free exercise of religion.    If such 

restriction had been imposed then the State had to show that it was incidental to 

measures dealing with compelling State interests (Chaskalson et al, 19-2). 
"The test for any law should be whether it substantially burdens religious 

freedom". 
 (Ibid 19-3) 

 

 31 

It is submitted that any law which significantly interferes with religious liberty must 

face the test laid down in the limitation clause of the Constitution.  In terms of 

section 36(1) of the Constitution, therefore, laws that restrict religious belief and 

behaviour must not only be reasonable but also justifiable.  In other words, the law 

must have a crucial governmental purpose, and the manner in which it disturbs 

the freedom must be as little as possible.  
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(Ibid 19-3.) 

 

 32 

The United States Supreme Court has delivered the majority of judgments that 

are relevant to this particular question. In this respect the work of Tribe: 

American Constitutional Law (2nd Ed, 1988), chapter 14, is of particular 

relevance.  The learned author (pages 1155 ff.) makes the point that in the area of 

religion, courts in the United States have been reluctant to interfere with the 

internal affairs of private groups.  On pages 1181 to 1182, after referring to various 

American decisions the learned author states: 
 
 
 

"Externalities upon which courts cannot properly rely include the belief 

system's age, its apparent social value, its political elements, the 

number of its adherents, the sort of demands it places on those 

adherents, the consistency of practice amongst different 

adherents, and the system of outward trappings... The proper 

place for that enquiry is an assessment of the believer's sincerity, 

not in any evaluation of the believer's externalities".  (Our 

underlining). 

 

 33 

Should the State wish to interfere with and limit the religious rights of its citizens 

such action must be justifiable in secular terms.  However, such interference by 

the State can obviously not rely or stand on the ground that Government 
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disagrees with the religious practice in question: (see Tribe, pages 1204 to 1205). 

The State is therefore not entitled to trespass into "the spiritual realm": (Tribe, 

page 1227).  Thus, in Presbyterian Church in the United States v Mary Elizabeth 

Blue Hull Memorial Presbyterian Church, 393 US 440 (1969) at 451 the United 

States Supreme Court held: 
 
 
 
"Secular authorities may not resolve civil disputes that engage them in the 

forbidden process of interpreting and weighing church doctrine". 

(Quoted by Tribe, page 1234.) 

 

 34 

Those relying on their constitutional religious rights must show that: 

(a)they have a sincerely held religious belief; 

(b)which conflicts with and is burdened by the State.    

 

Once this has been shown the onus shifts to the State to show that: 

(a)it has an unusually important governmental goal; and 

(b)that an exemption would substantially hinder the performance of that goal 

(Tribe, page 1242, relying inter alia on the judgment of Justice O'Connor 

in Goldman v Weinberger, 106 S.Ct. 1310 (1986), 1325).  

 

 35 

In Thomas v The Review Board, 450 US 707, (1981), the Court stated that: 
 
 
"Religious beliefs need not be acceptable, logical, consistent or 
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comprehensible to others in order to merit First Amendment 
protection".  (Tribe, page 1243). 

 

Relying on the same case Tribe (page 1249) states: 
 
 

"When a claimant avers that a prohibition or requirement conflicts with his 

or her own faith, the appropriate enquiry may begin but cannot 

end by looking to the dogma of religious tract or organisation; the 

ultimate enquiry must look to the claimant's sincerity in stating 

that the conflict is indeed burdensome for that individual".  (Our 

underlining) 

 

 36 

A decision in point is In Wisconsin v Yoder 406 US 205 (1972).  There the Court 

had to deal with the question of whether a religious group, the Amish, was entitled 

to withdraw their children from public schools after the eighth grade in order to 

train them informally for rural community life, in keeping with the tenets of their 

religious faith but in contravention of criminal sanctions imposed by the State 

which required compulsory school attendance.  Here the Court had to balance the 

State's interests in educating minors and the religious convictions of parents with 

respect to the religious upbringing of their children. The Court stressed that it was 

dealing not with a way of life and mode of education by a group claiming to have 

recently discovered some progressive or more enlightened process for rearing 

children for modern life, but rather with a long established and deep religious 

conviction shared by an organised group and inter-related to daily living.  The 
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Court thought it decisive that enforcement of the State's requirement of 

compulsory formal education after the eighth grade would gravely endanger, if not 

destroy, the free exercise of respondents (parents) religious beliefs.  (Tribe, page 

1258). 

 

 37 

If the harm is ill-defined or not serious an exemption must be granted. (Tribe, 

page 1269).   Thus the State should not enforce laws and regulations against 

believers thereby forcing them to choose between civic duty and religious duty 

(Tribe, page 1276): 

 
"For in upholding the right of Amish parents under the First Amendment's 

free exercise clause to keep their children out of public schools 
after the eighth grade, the majority was plainly more concerned 
about the parents' ability to prevent the adolescent children from 
being exposed to 'attitudes, goals and values contrary to 
(parental) beliefs than with the opportunity of children themselves 
to develop independent lifestyles and to pursue options 
potentially at odds with the views and aspirations of their families 
and religious mentors. As Justice Douglas observed in dissent, 
allowing the Amish parents a religious exemption operated 'to 
impose the parents' notions of religious duty upon their children'." 

 

 

Wisconsin v Yoder at 218 and 242 (as quoted and commented on in Tribe, pages 

1299 to 1300). 

 

 38 

It is submitted, in applying the above principles to the freedom of religious and 

cultural rights guaranteed by the Constitution, to section 10 of the Schools Act the 
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Court should ask itself the following questions: 

 

1.Does corporal correction form an integral part of the parents' and the school's 

governing body's religious belief system? 

 

2.Is this belief system sincerely held by the parents and governing bodies of the 

schools concerned? 

 

3.Does section 10 of the Schools Act "substantially burden" the religious faith of 

the parents and governing bodies of the schools concerned? 

 

4.Does the burden imposed by the State in section 10 of the Schools Act force the 

parents and/or governing bodies of the schools to choose between civic 

duty and religious duty, thus infringing and endangering the parents' free 

exercise of their religious beliefs? 

 

 

 39 

The right to freedom and to one's cultural and religious life is hardly possible if one 

does not have the right to further it in the context of independent schools.  Here 

section 32(c) of the Interim Constitution provided: 
 
 
 
"Every person shall have the right to establish, where practical, 

educational institutions based on the common culture, language 
or religion, provided that there shall no discrimination on the 
grounds of race." 
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This section did not place anything more than a negative obligation upon the State 

not to unreasonably interfere in the establishment and running of such schools.   

Though the Constitution does not contain the equivalent of section 32(c) of the 

Interim Constitution it is submitted that the effect of sections 29(3), 30 and 31(1) 

appears to be the same. 

 

 40 

The Constitution thus guarantees a minority the right to a culturally specific 

education, that gives it distinctive identity.   This must include the way a minority 

wishes to educate and discipline its children. The State's right to interfere with this 

must be limited to where there are reasonable justifiable objections in an open 

and democratic society based on freedom and equality. (Chaskalson et al at 35-

13). 

 

 41 

In terms of international experience the State may justify the limitation of these 

rights on the basis of its need to promote order, to protect public safety, health or 

morals, freedom of fundamental rights, freedom of others, the furtherance of 

national unity or to protect another minority's existence or identity (Ibid at 35-

13,14). 

 

 42 

A parent's right to discipline offspring including moderately administered corporal 

correction and the right to delegate this to another such as a principal of a school 
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has been part of South Africa's common law for centuries.  It has thus become an 

integral part of the culture of a large segment of South African people.  It must 

therefore qualify as a cultural right protected by our Constitution. 

 

 43 

In dealing with points 1 and 2 of paragraph 38 supra, the learned judge held: 

 
43.1"The Respondent did not place the sincerity of the Applicant's belief in 

corporal punishment in dispute.  In my view, however, that does not 
protect the Applicant in a matter such as the present one from having that 
belief scrutinised.  Where, as in the present instance, the litigant who 
alleges that he has a sincere belief sets out the ground upon which the 
belief is based, the court need not merely reply on his ipse dixit that he 
has such a belief.  The court may, and in my view should, consider the 
grounds advanced for the belief in order to decide whether it has been 
shown that such a sincere belief in fact exists on religious grounds." 

 
Record, Volume II, page 214 (Judgment) 
 
43.2"In my view, a distinction should be drawn ... between the power and duty of a 

parent to administer corporal punishment to his child and that of a teacher 
to administer corporal punishment to his learner. ...Teachers have a ... 
right which stems from the relationship of teacher and pupil ... no Biblical 
guidelines have been relied upon which suggest that persons other than 
the parents have a right or obligation to use the rod in order to correct a 
child. ... I have not been persuaded that it has been shown to be a 
sincere belief on religious grounds that teachers and schools should be 
empowered to administer corporal punishment.  In my view the effect of 
the approach adopted by the Applicant is merely to clothe rules of the 
common law in religious attire." 

 
 Record, Volume II, pages 214 - 216 (Judgment). 

 

 44 

It is respectfully submitted that the learned judge erred in both these findings for 
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the reasons which follow. 

 

44.1Does belief in corporal punishment exist on religious grounds? 

 

 45 

These were application proceedings without evidence being led and the 

Appellant's deponent stated the following: 

 
"It is the Applicant's submission that the form of corporal correction which its 

constituent schools and all of the parents whose children attend such 
schools as learned have for years implemented:  

 
.... 
 
(b) forms part of the sincerely held Christian belief of such parents; 
 
(c) forms an integral part of such parents' religious beliefs and cultural values." 
 
Record, Volume I, pages 20 - 21, paragraph 38 (Founding Affidavit). 

 

 46 

To these allegations the Respondent answered: 

 
"The Applicant founds its application upon the religious beliefs of its members, 

based upon their interpretation of the Bible and Christian doctrine.  The 
sincerity with which they hold their views is not in doubt." 

 
 Record, Volume II, page 144, paragraph 13 (Answering Affidavit). 

 

 47 

In the light of this admission, it was common cause between the parties that the 
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Appellants' constituent members sincerely held belief in corporal correction at their 

independent schools was based upon religious grounds, and was not merely 

"clothing rules of the common law in religious attire."  The Judge also failed to 

have regard to the numerous supporting affidavits to this effect which were 

delivered: 

Record, pages 56 - 136 

Their factual content, too, was not disputed by the Respondent: 

Record, Volume II, page 162, paragraph 47 (Answering Affidavit). 

 

 48 

It was accordingly a misdirection for the learned judge to hold as he did, by 

enquiring into he sincerity of the members' religious belief.  By scrutinising such 

belief not only departed from the clear rules of evidence and procedure but also 

undertook what the decided cases state is impermissible, namely, an examination 

as to whether the belief stems from "deep religious conviction" (Tribe, American 

Constitutional Law, second edition 1988, page 1258). 

 

 49 

What the court may examine as to sincerity, is the statement by a litigant that the 

conflict between the observance of religious faith and obedience to state 

legislation is burdensome - but this is a different issue entirely. (Tribe, op cit, 

page 1249). 

 

(b)Teachers' right at common law to chastise pupils: 

 50 
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The learned judge appeared to hold that the Appellant's religious belief was not a 

sincere one as: 

 

1.The right of a teacher to chastise arose from the relationship of teacher and 

pupil without any reference to delegated authority by the parents. 

 

2.No biblical guidelines were relied upon by the Appellant suggesting that persons 

other than parents had the right corporally to correct a child. 

Record, Volume II, page 215 (Judgment). 

 

 51 

As to point (1), there is overwhelming authority that a teacher does indeed act in 

loco parentis by virtue of an implied delegated authority by the pupils' parents: 

Boberg Law of Persons and the Family (1977), page 465; 
 
Spiro Law of Parent and Child (Fourth Edition, 1985), page 46; 
 
R v Liebenberg 1917 OPD 67 at 69; 
 
R v Muller 1948 (4) SA 848 (O); 
 
State v A Juvenile 1990 (4) SA 151 (ZSC) at 162D; 
 

Ryan v Fildes [1938] 3 ER 517 (KB) at 521. 

 

 52 

The statement to the contrary in R v Scheepers 1915 AD 337 at 338 is an obiter 

dictum mearly, as it is clear from a reading of that decision that what was in issue 

was not the common law on the subject, but the statutory right of a teacher to 
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discipline a pupil, which statutory right supplants the common law;  see, for 

example pages 340 and 343. 

 

 53 

As to point (2) it is hardly surprising that no biblical guidelines regarding corporal 

correction by teachers have been relied upon, as it is doubtful whether schools as 

we know them today - be they independent or public - existed in Sinai over two 

thousand years ago.  Nor is this remotely relevant, as once it is accepted that the 

right is a delegated one from the parents - as the cases quoted above indicate. 

 

 54 

The court should accordingly hold that, contrary to what was stated by the learned 

judge: 

Record, Volume II, page 215 (Judgment) 

that the Appellant had shown the existence of a sincere religious belief in the 

administration of corporal correction by teachers and at schools. 

 

D.IS SECTION 10 OF THE SCHOOLS ACT AN INFRINGEMENT OF THE 

APPELLANT'S BELIEF? 

 

 55 

The Learned Judge correctly held that the test as to whether Section 10 of the 

Schools Act infringed the Appellant's belief was laid down by Chaskalson  et al, 

Constitutional Law of South Africa, page 19 - 3 

as follows: 
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"The test for any law should be whether it substantially burdens religious 

freedom." 

Record, Volume II, page 216 (Judgment). 

 

 56 

The Learned Judge then held that Section 10 of the Schools Act did not constitute 

a substantial burden on freedom of religion as practised in the Appellant's 

constituent schools, because in its secondary schools corporal punishment was 

imposed upon males only.   This indicated that Biblical guidelines were not 

believed to be of such importance that to do away with corporal correction would 

result in its religious freedom being substantially burdened: 

Record, Volume II, pages 217 - 218 (Judgment). 

 

 57 

It is submitted that here, too, the Learned Judge misdirected himself. In the first 

place, the Appellant stated that it regarded this as a "vital element" of the Christian 

religion: 

Record, Volume I, page 13, paragraph 24 (Founding Affidavit). 

This, too, is not disputed by the Respondent: 

Record, Volume II, pages 154 - 155, paragraph 36 (Answering Affidavit). 

 

 

 58 

It follows from this that to forbid corporal correction in the Appellants' schools by 
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statute must constitute a substantial burden on its members' religious beliefs and 

practises. 

 

 59 

This apart, it does not follow that the mere fact that the Appellant at present 

chooses not to impose corporal correction in its secondary schools on female 

learners does not mean that corporal correct as a whole is not seen as a vital part 

of its religious belief. 

 

 60 

The present discrimination between male and female learners is explicable, as 

was submitted to the Learned Judge, on the basis that boys are more often guilty 

of the worst transgressions: 

Record, Volume II, page 217 (Judgment). 

 

 61 

It is further submitted that the Learned Judge was wrong in rejecting this 

explanation, as it is a matter of common knowledge of which courts may take 

judicial notice that the bulk of criminal offenders in South Africa - and indeed, 

generally - are young males, both those in their teens and early twenties.   It 

scarcely needs reference to books and journal articles on criminology and 

penology to substantiate this.   Serious wrongdoing by females, particular of a 

violent or destructive nature, is comparatively rare in Western society. 

 

 62 
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It was not necessary, it is submitted, for the Appellant to show "any grounds for 

the distinction", as the Learned Judge averred, nor that the distinction was based 

on religious belief: 

Record, Volume II, page 218 (Judgment). 

Nor did the Appellant show or concede that there were "other methods of 

correction acceptable to the Appellant that can be, and in fact are, successfully 

applied without compromising the Christian mission of the Appellant's member 

schools." 

Record, Volume II, ibid. 

It was not for the Appellant to show such other allegedly acceptable methods of 

correction, but rather the Respondent which did not do so.   In any event, it is 

submitted, that the existence of such other "acceptable methods" is irrelevant, 

given the sincerity of the Appellant's belief and that it constitutes a vital part of 

such relief. 

 

 63 

It should finally be pointed out that corporal correction is not used indiscriminately 

and without any limitation in the Appellant's schools. It is always subject to the 

bounds set by the common law.   Both common law and the Appellant's religion 

teaches that there are certain misdeeds, committed overwhelmingly by males, 

which require corporal correction when other methods might not be as efficacious. 

 

 
E.IS THE IMPOSITION OF CORPORAL CORRECTION INCONSISTENT WITH 

ANY PROVISION OF THE CONSTITUTION? 
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As mentioned above, various sections of the Constitution protecting / bestowing 

rights state that no-one exercising them may do so "in a manner inconsistent with 

any provision of the Bill of Rights".  See, for example, sections 30, 31(2) and 

39(3). 
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It is accordingly necessary to consider those sections of the Constitution which 

might have a bearing upon the imposition of corporal correction in schools.  These 

sections, it is submitted, are as follows: 

 
"10.Human dignity 
 
   Everyone has inherent dignity and the right to have their dignity 

respected and protected. 
 
..................... 
 
12.  Freedom and security of the person 
 
        (1)Everyone has the right to freedom and security of the person, 

which includes the right - 
 
.................... 
 
   (c)to be free from all forms of violence from either public or private 

sources; 
 
 ........................... 
 
(e)not to be treated or punished in a cruel, inhuman or degrading way. 
 
        .................... 
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28.  Children 
 
       (1)Every child has the right - 
 
 ..................... 
 
 (d)to be protected from maltreatment, neglect, abuse or 

degradation." 

 

 66 

The question of the legality of the imposition of corporal correction in schools, from 

a constitutional viewpoint, has not directly come before the courts in South Africa. 

 It has, however, enjoyed the attention of courts in American and European 

jurisdictions and these decisions have been referred to in dicta of the courts in 

Southern Africa.  It is submitted that in terms of section 39(1)(c) of the Constitution 

- see supra - such decisions are highly relevant to the determination of this 

question. 

 

 

 67 

In the United States of America, corporal punishment as a State-inflicted 

punishment was declared to be unconstitutional in the case of: 

Jackson v Bishop, 404 F 2d 571 (CA 1968). 

 

 68 

In the case of: 

Sims v Board of Education, 329 F Supp. 678 (1971) an action was brought by a 

school pupil to interdict the infliction of corporal punishment by schools in the State 
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of New Mexico. This had been imposed upon him for his having had in his 

possession a template taken from a craft class at the school, and involved the 

infliction of three blows with a wooden paddle on Sims' posterior by the craft 

teacher, in the presence of the school principal. This was pursuant to board 

guidelines which provided as follows: 
 
 
 
"The most advanced educational theory opposes corporal punishment in 

the school. By and large, the administration of our schools 
supports this theory.  However, it must be recognised that 
situations arise which can be considered exceptions to the rule.  
If other means have repeatedly failed, it may be necessary for 
the school authorities to administer a 'spanking' to some 
recalcitrant pupil. When this is necessary, the punishment shall 
be administered by the school principal or if administered by the 
teacher it should be witnessed by the principal or his delegated 
representative in his absence". 

 

 

 69 

As a first cause of action, the complainant alleged a violation of his rights 

guaranteed under the Due Process and Equal Protection Clauses of the 14th 

Amendment of the United States Constitution, in that (a) corporal punishment 

constituted summary punishment without affording an opportunity for notice, 

hearing or right of representation; (b) corporal punishment was arbitrary and 

capricious, and unrelated to the achieving of any legitimate educational purpose; 

and (c) corporal punishment caused substantial and lasting psychological harm 

out of proportion to the gravity of the offence the student is alleged to have 

committed. 
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As a second cause of action, the complainant alleged that corporal punishment 

constituted "cruel and unusual punishment" in violation of the 8th Amendment to 

the Constitution. 

 

 70 

As regards the first cause of action, the Court, after considering the meaning of 

the phrase "due process" with reference to the reported cases, stated (at page 

683): 
 
 
"This court knows of no law which establishes the right of a school pupil to 

formal notice, hearing, or representation, before corporal 
punishment may be inflicted by school authorities... This court 
takes judicial notice that the purposes to be served by corporal 
punishment would be long since past if formal notice, hearing 
and representation were required." 

 

The Court then referred to various reported cases which supported its reasoning. 
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As regards the second cause of action that corporal punishment in schools 

constituted a cruel and unusual punishment, the Judge held that teachers had 

traditionally had the discretionary power to impose reasonable punishment upon 

pupils for breaches of rules and regulations. Traditionally this had also included 

the power to impose corporal punishment commensurate with the gravity of the 

offence. Corporal punishment of pupils by teachers had long been practised in the 

United States and research had not revealed a single reported case wherein such 
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punishment was held to invade the constitutional rights of students. 

 

 72 

The Judge then quoted from two decisions of the United States Supreme Court, 

which appear to be relevant: 
 
 
 
"The schools of this Nation have undoubtedly contributed to giving us 

tranquillity and to making us more law-abiding people. 
Uncontrolled and uncontrollable liberty is an enemy to domestic 
peace. We cannot close our eyes to the fact that some of the 
country's greatest problems are crimes committed by the youth, 
too many of school age. School discipline, like parental discipline, 
is an integral and important part of training our children to be 
good citizens - to be better citizens." 

(Tinker v Des Moines School District, 393 US 524 (1969). 
 
 
"This Court cannot, under the applicable law, and would not if applicable 

law permitted the exercise of such discretion, substitute its 
judgment for the judgment of the defendants in the case at hand 
on what regulations are appropriate to maintain order and ensure 
respect of pupils for school discipline and property. This Court will 
not act as a super school board to second guess the defendants. 
If acts violative of reasonable school regulations be not 
discouraged and punished, those acts can result in the disruption 
of the schools themselves.  If our educational institutions are not 
allowed to rule themselves, within reasonable bounds, as here, 
experience has demonstrated that others will rule them to their 
destruction." 

(Palmer v Thompson, 403 US 217 (1971). 
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The matter was considered again by the United States Supreme Court in: 

Ingraham and Another v Wright, 430 US 651 (1977), 51 L Ed. 2d 711. 
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The facts here were that Ingraham and Andrews, two pupils in a junior high school 

in Florida, had been spanked with a wooden paddle for various transgressions.  It 

was alleged that the punishment violated the Eighth Amendment to the United 

States Constitution, in that it constituted a "cruel and unusual punishment".  It was 

also alleged that the punishment violated the "Due Process" clause of the 

Fourteenth Amendment, in that no provision was made in the Florida regulations 

regarding corporal punishment in schools for prior notice and a hearing.   

 

 

 74 

The view of the majority of the Court (five Justices) was (1) the disciplinary 

paddling of public school students did not constitute cruel and unusual 

punishment in violation of the Eighth Amendment since (a) the Eighth Amendment 

was designed to protect those convicted of crimes and did not apply to disciplinary 

corporal punishment of public school children, and (b) extension of the cruel and 

unusual punishment clause to ban the paddling of school children was not 

justified, because public schools were open to public scrutiny and were 

supervised by the community, and because teachers and administrators were 

subject to the legal constraints of the common law whereby any punishment 

exceeding that which was reasonably necessary for the proper education and 

discipline of the child could result in both civil and criminal liability under State law; 

and (2) although corporal punishment in public schools implicated a 

constitutionally protected liberty interest under the due process clause of the 

Fourteenth Amendment, nevertheless the due process clause did not require prior 

notice and a hearing before the disciplinary paddling of a student, since (a) the 



 Page 34 

 

 
 

traditional common law remedies preserved under State law were fully adequate 

to afford due process, particularly when considered in the light of the openness of 

the school environment, and (b) even if the need for advanced procedural 

safeguards were clear, imposing a constitutional requirement prior notice and a 

hearing would significantly burden the use of corporal punishment as a disciplinary 

measure and would entail a significant intrusion into an area of primary 

educational responsibility, whereas the risk of error that might result in violation of 

a student's substantive rights could only be regarded as minimal, in view of the 

low incidence of abuse of corporal punishment by school authorities, in the 

openness of the public schools, and the common law safeguards. 
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The four minority justices did not suggest that corporal punishment in schools was 

unconstitutional per se as being a "cruel and unusual punishment".  As Mr Justice 

White said (page 743): 
 
 
 
"The issue presented ... is limited to whether corporal punishment in 

public schools can ever be prohibited by the Eighth Amendment. 
 I am therefore not suggesting that spanking in the public schools 
is in every instance prohibited by the Eighth Amendment.   My 
own view is that it is not.  I only take issue with the extreme view 
of the majority that corporal punishment in public schools, no 
matter how barbaric, inhumane or severe, is never limited by the 
Eighth Amendment.  Where corporal punishment becomes so 
severe as to be unacceptable in civilised society, I can see no 
reason that it should become any more acceptable just because 
it is inflicted on children in the public schools." 
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The law in the United States is summarised in the American Jurist (2nd Edition), 

Volume 68, paragraphs 273 and 274 as follows: 
 
 
 
"Since a teacher is responsible for discipline in the school, and for the 

progress, conduct, and deportment of students, it is generally 
considered necessary, in the absence of a statute providing 
otherwise, that teachers have available the means of maintaining 
discipline in the schools, including the use of corporal 
punishment. While teachers are clothed with a discretionary 
authority with respect to the infliction of corporal punishment on 
their pupils, the punishment must be reasonable and confined 
within the bounds of moderation. 

 
No precise rule can be laid down as to what is excessive or unreasonable 

punishment.  Under the common law right of a child not to be 
subjected to excessive punishment in the public schools, the 
teacher and principal of a school must exercise prudence and 
restraint in deciding in the first instance whether corporal 
punishment is reasonably necessary under the circumstances.  If 
the punishment inflicted is later found to have been excessive 
(that is, not reasonably believed at the time to be necessary for 
the child's discipline or training), the school authorities inflicting it 
may be held liable in damages to the child and, if malice is 
shown, they may be subject to criminal penalties. 

 
Whether the particular punishment administered was reasonable, under 

the facts and circumstances, is a question of fact to be 
determined by the jury. 

 
The reasonableness of a teacher's conduct in administering corporal 

punishment may be measured in part by such factors as the 
nature and severity of the misconduct of the child, the attitude 
and past behaviour of the child, the severity of the punishment, 
the availability of less severe but equally effective means of 
discipline, the teacher's motive in discipline, and the age and 
physical condition of the pupil." 
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In England the common law is that a parent who causes his child to attend school 

is presumed to give the head teacher and the child's class teacher the authority to 

administer punishment which is moderate and reasonable, including corporal 

punishment, which is not dictated by any bad motive, is such as is usual in the 

school, and such as the parent might expect that the child would receive if the 

child does wrong; see Halsbury's Laws of England (4th Edition Re-issue), Vol 

15, para 119. 
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However, in consequence of a decided case to which we will refer below, corporal 

punishment in what might loosely be described as "maintained" or "government" 

schools was abolished with effect from 15 August, 1987, in terms of section 47(1) 

of the Education (No. 2) Act, 1986.  In the Department of Education and Science 

Circular 7/87 it is stated, with reference to the definition of corporal punishment 

contained in section 47(2) of the Act, that it embraces any intentional application 

of force as punishment, including "not only the use of the cane and tawse, but also 

other forms of physical chastisement such as slapping, throwing missile such as 

chalk, and rough handling"; see Halsbury's Laws of England, op. cit., para 125 

n2. 
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In the case of Tyrer v United Kingdom (1978) 2 EHRR 1, the European Court of 

Human Rights held by a majority of 6 to 1 that a sentence of three strokes of the 

birch imposed upon a juvenile in the Isle of Man was a breach of Article 3 of the 
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European Convention on Human Rights (hereinafter "the Convention"). This 

provides: 
 
 
 
"No-one shall be subjected to torture or to inhuman or degrading 

treatment or punishment." 

 

The verdict of the Court was that the punishment inflicted upon T did not amount 

to "torture", nor could it be said that it was "inhuman punishment" [para 29].  It 

was, however, "degrading" within the meaning of Article 3 of the Convention [para 

33].  In a dissenting judgment, Judge Sir Gerald Fitzmaurice, after undertaking a 

careful examination of the reasons of the majority for holding that corporal 

punishment was degrading, held [paras 6-11], in our view convincingly, that such 

reasoning could not be logically sustained. 
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The legality of corporal punishment in government schools in the United Kingdom 

came before the European Commission on Human Rights in the case of 

Campbell and Cosans v United Kingdom (1980) 3 EHRR 531.  The facts there 

were, briefly, that the applicants' sons were pupils at different government schools 

in Scotland.  The one school refused to give a guarantee that the pupil concerned 

would not be subjected to corporal punishment whilst at the school. The other 

school informed the applicant that his son was to receive corporal punishment for 

an infraction of the school rules and upon the pupil refusing to accept such 

punishment he was suspended from classes.  It was alleged that this conduct 

constituted a contravention of Article 3 of the Convention (quoted on page 20 
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above), alternatively, a contravention of Article 2 of Protocol No. 1 to the 

Convention, which provided: 
 
 
 
"No person shall be denied the right to education.  In the exercise of any 

functions which it assumes in relation to education and to 
teaching, the State shall respect the right of parents to ensure 
such education and teaching in conformity with their own 
religious and philosophical convictions." 

(Our underlining). 
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As regards the alleged contravention of Article 3, the Commission applied Tyrer's 

case (supra) by holding that in order for a punishment or treatment to be 

"degrading", the humiliation or debasement had to attain a particular level [para 

120]. In the present matter, the corporal punishment has not actually been 

imposed and it could not be said that the mere fact that the applicants' children 

attended an educational system which provided for the use of physical 

chastisement, constituted degrading treatment [paras 121-124]. The question as 

to whether corporal punishment in schools was a degrading punishment or 

treatment was thus side-stepped and whether or not "punishment" in Article 3 

applied only to judicial punishment was not considered.  In a dissenting opinion Mr 

Klecker held that Article 3 of the Convention had been violated and that "modern 

pedagogy" could not countenance the use of corporal punishment in schools, 

which he held to be degrading. 

 

 82 
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As regards Article 2 of the Protocol, the Commission held [paras 93 and 94], after 

examining the meaning of the phrase "philosophical convictions": 
 
 
 
"As regards the present two applicants, the Commission is satisfied that 

their views on the use or threatened use of physical violence as a 
means of disciplining young children are indeed views of a clear 
moral order concerning human behaviour in respect of young 
children at school and in society at large.  Furthermore, on the 
facts as established by the Commission, there is no implication 
whatever to show that these views are not generally held by 
them. 

 
The Commission thus arrived at the conclusion that the applicants' 

opinions are philosophical convictions within the meaning of the 
second sentence of Article 2 of the Protocol which the State is 
obliged by that provision to respect." 

 

As the applicants had not submitted that their convictions in opposing the use of 

corporal punishment on their children at school were of a religious nature, the 

Commission did not find it necessary to deal with this aspect [para 83].  

 

 83 

The case was referred by the Commission to the European Court of Human 

Rights: see Campbell and Cosans v United Kingdom (1982) 4 EHRR 293. The 

court unanimously held that Article 3 of the Convention had not been violated, but 

held by 6 votes to 1 that there had been a violation of Article 2 of the Protocol. 
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The outcome of this case was that whilst corporal punishment would not be 
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abolished in schools, the parents' wishes regarding its imposition would have to 

be respected. At each school which had decided to discontinue corporal 

punishment there might be two groups of pupils: those subject to corporal 

punishment and those not; see M C J Olmesdahl, "Corporal Punishment in 

Schools" (1984) South African Law Journal, 527 at 541. This compromise was 

thought to be unworkable and led to the abolition by legislation of corporal 

punishment in government schools.   
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Finally, the question of the legality of corporal punishment in the so-called "public" 

(or independent) schools came before the European Court of Human Rights in 

Costello-Roberts v United Kingdom (1993) 19 EHRR 112. The facts there were 

that the applicant, who was then aged 7, had been sent to an independent 

boarding preparatory school in England.  The school in question operated the 

system whereby corporal punishment was administered upon the acquisition of 

five demerit marks.  Upon the applicant receiving his fifth demerit mark he was 

given three "wacks" on his posterior through his shorts with a rubber-soled gym 

shoe. 

 

 

 86 

The essential point in issue was whether the corporal punishment of the applicant 

was "degrading treatment" in violation of Article 3 of the Convention.  Here the 

court held by 5 votes to 4 that there had been no such violation. The argument 

advanced on behalf of the applicant was that although the actual physical force to 
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which he had been subjected had been moderate, there had, nevertheless, been 

an assault on his dignity and physical integrity.  The degrading character of the 

punishment had, he claimed, been aggravated by his age at the time, the fact that 

he had been at the school for only about 5 weeks, the humiliating site of the 

punishment and the impersonal and automatic way in which it had been 

administered.  The majority of the court, however, held, following the case of Tyrer 

(supra) that in order for a punishment to be "degrading" and in breach of Article 3, 

the humiliation or debasement involved must have attained a particular level of 

severity and must in any event have been other than that usual element of 

humiliation inherent in any punishment: 
 
 
 
"The assessment of this minimum level of severity depends on all the 

circumstances of the case.  Factors such as the nature and 
context of the punishment, the manner and method of its 
execution, its duration, its physical and mental effects and, in 
some instances, the sex, age and state of health of the victim 
must all be taken into account." 
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The court distinguished the circumstances of the applicant's punishment from that 

of Tyrer. The applicant had been punished in accordance with the disciplinary 

laws in force within the school in which he was a boarder.  This amounted to being 

slippered three times on his buttocks through his shorts with a rubber-soled gym 

shoe by the headmaster in private. T on the other hand was a young man 
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sentenced in the local juvenile court to three strokes of the birch on the bare 

posterior.  His punishment was administered some 3 weeks later in a police 

station by policemen.  

 

 88 

In a short dissenting opinion four members of the court held, firstly, that the fact 

that the school in question was a private one could not avoid the application of 

convention guarantees as primary education was compulsory in the United 

Kingdom and the State accordingly had to exercise some measure of control over 

private schools. Secondly, on the facts it was held that whereas "a spanking on 

the spur of the moment might have been permissible" the "official and formalised 

nature of the punishment" was degrading to the applicant and violated Article 3.   

Ultimately corporal punishment at all schools in the United Kingdom was 

abolioshed by statute -see Section 131 of the School Standards and Framework 

Act, 1998. 
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It is submitted that the position regarding the constitutionality of the imposition of 

corporal punishment in schools both in the United States and Europe is that it is 

not considered to be a cruel and unusual punishment, or inhuman or degrading 

treatment, provided that it is moderately and fairly administered in accordance with 

school rules.  It would also appear from the judgment in Campbell and Cosans 

case (supra) that the religious convictions of the parents of pupils might have a 

bearing on the applicability or non-applicability of corporal punishment in schools. 
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Turning now to Southern Africa, the legal position at common law is stated by 

Boberg, The Law of Persons and the Family (1977) pages 465-466 as follows: 
 
 
 
"Corporal punishment of reasonable degree may therefore be 

administered, but a parent who exceeds the bounds of 
moderation or who acts from improper motives exposes himself 
to civil and criminal liability. A teacher is similarly entitled, subject 
to the same limitations, to inflict corporal punishment upon his 
pupils, both as a person to whom the parent has delegated his 
authority by sending the child to school and in his own right. The 
court will not lightly interfere with the exercise of the parent's or 
school master's discretion in disciplinary matters, and the onus of 
proving that the punishment imposed was unjustified or 
excessive rests upon the person alleging it." 

 

Spiro, Law of Parent and Child (4th Edition, 1985), page 46, is to the same 

effect. 
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Insofar as the pre-Bill of Rights law is concerned, a distinction has to be drawn 

between government (public) schools and private (Independent) schools.  Insofar 

as government schools are concerned, it has been held that where corporal 

punishment is regulated by statutory authority, this replaces the authority the 

teacher had either in his own right under the common law or by virtue of the 

delegation of parental authority; see R v Meeuwis, 1970 (4) SA 532 (T); Boberg 

op cit. page 465 n.33.  The importance of this is, that the infliction of corporal 

punishment will constitute an assault at common law unless the teacher inflicting it 
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can show that it was justified under the regulations; see Van der Berg v Scholtz, 

1938 TPD 129. 

 

 92 

As regards private schools, the leading case here is the decision of the Appellate 

Division in Hiltonian Society v Crofton, 1952 (3) SA 130 (AD). The facts there were 

that the plaintiff's son, who was a boarder at a private school in Natal, had on two 

occasions had three strokes with the back of a clothes brush administered on his 

buttocks for the breach of school rules.  The father (plaintiff) claimed damages for 

physical and mental injuries to his son.  Here the Court held that the onus of 

proving that the punishment imposed was unjustified, or was excessive in the 

circumstances, rested upon the person alleging it.  In other words, the pupil would 

have to prove that the punishment was unjustified and it was not the teacher who 

would have to prove (as in government schools) that the punishment was justified. 

The approach of the Appellate Division appears in the following quotations: 
 
 
 
"If therefore a pupil, as plaintiff, in his summons or declaration, says that 

the defendant is his teacher and has beaten him in his capacity 
as such, the plaintiff is in fact saying that the defendant was 
entitled to impose on him a beating which was justified and not 
excessive, and therefore his mere allegation that the defendant 
has beaten him is not an allegation that the defendant has done 
anything which in law he was not entitled to do; consequently, 
such a statement of claim would not disclose a cause of 
action...." 

(at 134E). 
 
"[T]he court should not exercise its own discretion on the question of 

punishment but should interfere only when it appears that the 
schoolmaster has not properly exercised his discretion..." (at 
136C) 
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"It appears to me to be better not to ask oneself whether the offenses 

merited corporal punishment at all, but whether they merited, or 
could reasonably have been thought by the inflictor to merit, the 
punishment meted out in this case. Corporal punishment may be 
so lenient that it may inflict less hardship on, and be preferred by, 
the victim to a punishment, say of lines or detention" (at 136F-G). 

 

In our submission, this would still be the law regarding the infliction of corporal 

punishment in Consultant's schools, were the Schools Act to be amended in the 

manner which the Applicant seeks. 
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It has further been held that at common law there must be reasonable proof that 

the pupil committed the offence for which he is to be chastised.  This in effect 

means that should the pupil deny the misconduct,  some enquiry must take place, 

for example, by questioning eye witnesses and hearing what the pupil has to say; 

see R v Theron (supra); R v Muller, 1948 (4) SA 848 (O) at 868, in which case the 

English and Roman-Dutch law on the point was carefully considered.  
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In R v Scheepers, 1915 AD 337 at 338 the Appellate Division held: 
 
 
 

"In regard to the offenses for which corporal punishment may be given, 

the Master is the best judge of whether they have been 

committed; he makes his investigation on the spot, and 

immediately after the occurrence, and if he bona fide considers 
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that a particular offence has been brought home to the pupil, a 

Court of law would refuse to interfere on that point."; 

 

 95 

In the English case of Ryan v Fildes [1938] 3 All ER 517 (KB) at 521, the following 

appears: 
 
 
"When a parent sends his child to school he delegates the teachers at the 

school the power to inflict reasonable and moderate corporal 
punishment when required, in the same way as he, a parent, 
would have power to inflict moderate and reasonable corporal 
punishment in a proper case and that he delegates to the teacher 
the taking of such steps as are necessary to maintain discipline 
with regard to the child committed to the teacher's care". 

 

Finally, in the Scottish case of Gray v Hawthorn, 1964 SC 69 it was held that the 

purpose of corporal punishment should be limited to correction and instruction of 

the pupil. 

 

 96 

It is submitted that the South African common law regarding corporal correction in 

schools would appear not to differ from that in England or in the United States. 
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The imposition of corporal punishment as a punishment for a criminal offence in 

countries in Southern Africa has been altered radically by the introduction of so-

called bills of rights into inter alia Namibia (South-West Africa), Zimbabwe and 
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South Africa.  Dicta in the various cases regarding the continued legality of such a 

punishment appear to imply that -statutory prohibitions apart - corporal 

punishment as a punishment in schools may likewise be unconstitutional, 

although the cases in question generally did not find it necessary to consider the 

point. 

 

 98 

The first decision is that of the Zimbabwe Supreme Court in S v A Juvenile, 1990 

(4) SA 151.  There the Court was concerned with the legality of corporal 

punishment inflicted upon juvenile offenders, in the light of section 15(1) of the 

Constitution of Zimbabwe, which provided: 
 
 
 
"No person shall be subjected to torture or to inhuman or degrading 

punishment or other such treatment". 

 

After a review of the authorities, the Chief Justice (with whom two judges 

concurred) held that the infliction of corporal punishment upon juveniles was an 

inhuman or degrading punishment and thus unconstitutional.  At page 161E-F he 

added, that whilst the Court was not called upon to decide on corporal punishment 

meted on school children, if it were he would, speaking for himself, go along with 

the dissenting opinion of Mr Klecker in Campbell and Cosans v United Kingdom 

(supra). 
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At page 162D-G, the Chief Justice stated: 



 Page 48 

 

 
 

 
 
 
"The cases from the European Court of Human Rights cited above 

strengthen my belief that once an authority has enacted 
legislation for the chastisement of school children by school 
masters, the authority delegated by the parents to school 
teachers to inflict reasonable physical chastisement on pupils 
disappears, that is, the common law no longer applies and with it 
the delegated authority vanishes. 

 
I am, however, of the view that any parent whose child has been 

physically chastised by a school master, whether in a 
Government school or a private school, can bring the case to 
Court on an allegation that such punishment is contrary to the 
prohibition in s 15(1) of the Constitution. 

 
I am mindful of the fact that most parents spank their wayward children on 

the buttocks, usually with an open hand or a small switch.  Some 
believe that such spankings make men out of children.  I do not 
think so.  It is said that spanking children is the parents' common 
law right.  I agree. But if the parents in the process inflict bruises, 
lacerations, fractures or other such injuries, such corporal 
punishment would be beyond the protection afforded to the 
parents by the common law right.  Such infliction of injury would, 
in my view, amount to child abuse and would be punishable at 
common law and, more importantly, it would violate the 
prohibition contained in s 15(1)." 

 

In this passage the Chief Justice does not state that corporal punishment in 

private schools would be unconstitutional, but merely that if excessive it would 

amount to an assault.  This is, of course, merely the common-law position. 
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In a separate concurring judgment, Mr Justice Gubbay (page 167B-D) appeared 

to draw a distinction between the infliction of corporal punishment by an official in 



 Page 49 

 

 
 

the police cells and a caning by a school master of a disobedient pupil: "certainly 

the identity of the two punishments is not borne out in the other authorities to 

which I have referred".  He did not, however, express any view on the possible 

unconstitutionality of corporal punishment in schools. 
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A dissenting judgment of Mr Justice McNally (with whom one other Judge 

concurred) held that whilst in the particular case the sentence of corporal 

punishment was unjustified, he did not agree that any corporal punishment 

effected in terms of a Court order was necessarily a contravention of the 

provisions of section 15(1) of the Zimbabwe Constitution. Nor could he agree that 

corporal punishment in schools violated these provisions, as stated by the Chief 

Justice (page 169I-J). 
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Two passages from his judgment appear to be apposite.  After considering the 

cases of Tyrer v United Kingdom (supra), Campbell and Cosans v United 

Kingdom (supra) and the unreported decision of the European Court of Human 

Rights in Warwick v United Kingdom (18 July, 1986), the Judge stated: 
 
 
 
"I will return later to consider the facts and decisions in those three cases. 

 At present I am concerned only to show that they all accept that 
a value judgment is involved.  In other words, corporal 
punishment is not necessarily either inhuman or degrading per 
se.  The cases accept that, when properly controlled, the 
question of inhumanity does not arise.  The dispute centres on 
the word 'degrading'. 
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It seems to me that there is a very clear distinction between the corporal 
punishment of adults and the corporal punishment of juveniles. A 
young person is a person whose character is being formed.  He 
or she is by nature open to advice, correction, example and 
encouragement by parents, teachers, elders and those in 
authority. An adult's character is already formed, for better or 
worse." 
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Speaking particularly of the Campbell and Cosans' case, he stated (page 173B-

E): 
 
 
 
"The Campbell and Cosans case supra did not take the question of 

degrading punishments any further, because it was found that 
there had been a violation of art 3 of the Convention (identical to 
s 15(1) of our Declaration of Rights). The judgment is interesting 
in that it reveals the extreme views of one dissenting member of 
the Commission (not the Court) who considered that art 3 had 
been breached.  This Commissioner, Mr Klecker, expressed the 
following views: 

 
'What modern pedagogy challenges is punishment as such, corporal 

or otherwise... 
 
Corporal punishment as well as the threat of corporal punishment is 

calculated to prevent the emergence of a 
relationship of trust and respect. 

 
Corporal punishment amounts to a total lack of respect for the human 

being; it therefor cannot depend on the age of 
the human being.' 

 
Such views are widely held and equally widely opposed. It does not seem 

to me that the highest Courts, concerned with the fundamental 
rights of men, women and children, should intervene in the 
disputes of pedagogues about matters of discipline. The issue is 
whether one approach or the other is effective, not whether one 
approach is constitutional and the other unconstitutional."  (Our 
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underlining). 
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The Zimbabwe case was followed by that of the Namibia Supreme Court in Ex 

Parte Attorney-General, Namibia: In re Corporal Punishment by Organs of State, 

1991 (2) SA 76.  There the Court was concerned with the legality of corporal 

punishment as a criminal punishment inflicted upon both adults and juveniles, in 

the light of Article 8 of the Namibian Constitution which read as follows: 
 
 
 
"(1)  The dignity of all persons shall be inviolable. 
 
 
 (2) (a)In any judicial proceedings or in other proceedings before any 

organ of the State, and during the enforcement of 
the penalty, respect for human dignity shall be 
guaranteed. 

 
     (b)No persons shall be subject to torture or to cruel, inhuman or 

degrading treatment for punishment." 

 

There a three Judge Court unanimously held that firstly, the infliction of corporal 

punishment upon any person by any judicial or quasi-judicial authority was 

unlawful and in conflict with Article 8 of the Constitution, and secondly, that the 

infliction of corporal punishment in government schools pursuant to the regulations 

formulated by the Ministry of Education, Culture and Sport, was likewise 

unconstitutional and unlawful. 
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Dealing specifically with corporal punishment in schools, the Court did not think 

that there was any difference between the objections proffered against corporal 

punishment on juveniles pursuant to a criminal sentence and corporal punishment 

on students in government schools pursuant to statute. Here the Court rejected 

the argument that as school authorities obtained the right to inflict corporal 

punishment from the common law, such right was no more subject to interference 

by the Courts than the right of parents to do so (page 94B).  The reason given 

was that as regards government schools, the administration of corporal 

punishment was regulated by statute in the form of administrative regulations.  

Thus: 
 
 
 
"Whatever the position might be in cases where a parent has actually 

delegated his powers of chastisement to a school master, it is 
wholly distinguishable from the situation which prevails when a 
school master administers and executes a formal system of 
corporal punishment which originates from and is formulated by a 
governmental authority. Such a school master does not purport 
to derive his authority from the parent concerned who is in no 
position to revoke any presumed 'delegation'." 

(Page 94I-J). 
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The result is that in Namibia, the infliction of corporal punishment in government 

(or public) schools - but not in private schools - has been declared 

unconstitutional. 
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Turning finally to South Africa, the question of corporal punishment as a criminal 
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sentence upon juveniles was considered by the Constitutional Court in State v 

Williams and Others, 1995 (3) SA 632, in which all 11 Judges of the Court held it 

to be unconstitutional, as being contrary to section 10 and section 11(2) of the 

Interim Constitution which provided: 
 
 
"10.   Every person shall have the right to respect for and protection of his 

or her dignity.   
 
 11.  (2)No person shall be subject to torture of any kind, whether 

physical, mental or emotional, nor shall any person 
be subject to cruel, inhuman or degrading treatment 
or punishment." 
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Of importance is the fact that the Constitutional Court made no pronouncement on 

the legality of corporal punishment in schools, stating (pages 647H - 648C): 
 
 
 
"It is not necessary to comment on the suggestion that judicial corporal 

punishment is in reality no worse than cuts imposed at school; 
the subject of corporal punishment in schools is not before us.  
Suffice it to point out that the European Court in Costello-Roberts 
v United Kingdom seemed to attach some importance to the 
difference between strokes inflicted by a policeman as a result of 
a Court order, on the one hand, and corporal punishment 
administered by a headmaster in terms of disciplinary rules 
enforced within the school in which the youth was a boarder. On 
the other hand, it was White, J, in a dissenting opinion in 
Ingraham v Wright, who stated: 

 
'Where corporal punishment becomes so severe as to be unacceptable in 

a civilised society, I can see no reason that it should become any 
more acceptable just because it is inflicted on children in the 
public schools'." 
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CONCLUSION 

 109 

In his judgment Mr Justice Liebenberg held that the nature of corporal 

punishment/correction did not change because it was administered at a school 

and not judicially - there was no material difference between the two. Accordingly 

the decision of this court in State v Williams & Others (supra) that the former was 

unconstitutional was equally applicable to the latter: 

Record, Volume II, pages 225 - 227 (Judgment). 
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It is submitted that neither the case law or the evidence contained in the affidavits 

supports the Learned Judge's reasoning and that he misdirected himself in so 

holding. 
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The Learned Judge's finding loses sight of the fact that on convincing reasoning, 

the European Court of Human Rights has held not merely that there were "some 

differences" between corporal punishment as administered at schools and 

administered as a judicial sentence, but fundamental differences, so that one was 

lawful and the other not;  see for example Costello-Roberts v United Kingdom 

(supra) especially at pages 133 - 134. 
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The fact that the immediate (although not the ultimate) purpose of corporal 
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correction is "to inflict acute physical pain" 

Record, Volume II, page 225 (Judgment) 

has no bearing on the matter.  Acute - and even chronic - physical pain is legally 

permissible in a variety of circumstances:  for healing purposes, for example.  

There is no logical reason why correction should be any different. 
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The statement that the result of physical correction must be "a cringing fear, a 

terror of expectation before the whipping and acute distress ... an affront to the 

dignity of all concerned"  

Record, Volume II, page 225 (Judgment) 

is mere speculation and unsupported by any admissible evidence. 

 

 

E.CONCLUSION 
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It is submitted that the Appellant has satisfied all three of the suggested criteria for 

the granting of its application as set out on paragraph 22 supra.  
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It is submitted that the Appellant has shown that the use of corporal correction in 

its member schools forms part of the sincerely held Christian belief of the parents 

of learners attending such schools: 
Record, Volume I, page 12, paragraph 22 - page 15, paragraph 28 (Founding 
Affidavit); 
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Supporting Affidavits, pages 56 - 136. 

 

The sincerely with which such belief is held is not disputed by the Respondent: 

Record, Volume II, page 144, paragraph 13 (Answering Affidavit). 
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It is further submitted that such sincerely held belief is in conflict with section 10 of 

the Schools Act, thus forcing parents of learners and the Governing Bodies of the 

Appellant's member schools to choose between civic duty and religious duty, thus 

endangering the parents' free exercise of their religious beliefs. 
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Such a restriction, it is submitted, cannot be justifiable or reasonable, more 

especially in the light of the various anomalies and inconsistencies in the Schools 

Act: 
Record, Volume I, page 26, paragraph 53 - page 27, paragraph 58 (Founding 
Affidavit). 
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It is finally submitted that the administration of corporal correction to learners in the 

Appellant's member schools is not contrary to the provisions of the Constitution.  It 

is significant that neither under the United States Constitution nor the European 

Convention on Human Rights has corporal correction (or punishment) in private 

(independent) schools been held to be unlawful.   
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Insofar as the Constitution is concerned, it is submitted that the right to be free 

from "violence" bestowed by section 12(1)(a) comprises freedom from the 

unlawful application of physical force; see Shorter Oxford English Dictionary 

Vol II, page 3583.  It is further submitted that moderate corporal correction is not a 

"degrading" punishment within the meaning of Section 12(1)(e) and Section 

28(1)(d) of the Constitution.   Here the judgments of the European Court of 

Human Rights set forth on pages 40 to 45 supra are relevant. 
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It is accordingly submitted that the Court should allow the appeal;  set aside the 

Judgment of the South-Eastern Cape Local Division of the High Court and grant 

an order in terms of prayer 2 of the Notice of Motion. 

 

DATED at DURBAN this 16th day of MARCH 2000. 

 

 

F G RICHINGS SC 

D M ACHTZEHN  

 

Appellant's Counsel 
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