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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA

CASE NO: CCT/15/96

In the matter of:

THE KWAZULU NATAL CONSTITUTION

In re:

CERTIFICATION OF THE KWAZULU NATAL CONSTITUTION IN TERMS OF
SECTION 160(4) OF THE CONSTITUTION OF THE REPUBLIC OF
SOUTH AFRICA ACT, NO. 200 OF 1993

" SUPPLEMENTARY
WRITTEN SUBMISSION ON BEHALF OF THE SPEAKER OF THE
KWAZULU NATAL LEGISLATURE AND THE PREMIER OF THE

PROVINCE OF KWAZULU NATAL
IN RESPONSE TO QUESTIONS RAISED

BY THE CONSTITUTIONAL COURT
DURING THE ORAL ARGUMENT .

During oral argument the Court raised several questions which, given the

complexity of this matter, counsel had to "take under advisement", or which have

necessitated analysis, research, or pondered reflection to be adequately answered.

1. THE VIRES OF THE SUSPENDED PROVISIONS OF THE KZN CONSTITUTION

COMING INTO FORCE AFTER THE IC HAS LAPSED

The vires of the KZN Constitution is set forth in section 160(1) of the IC.

Contrary to what is usually found in delegated or enabled legislation, section

160(1) does not indicate what a constitution may provide for, but it rather

refers to what it may not provide for. Therefore, the vires may be defined

as anything which legitimately can form part of a provincial constitution,

which is not inconsistent with the IC or the CPs. It is submitted that, as a
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matter of vires, there is no reason why suspended provisions and

aspirations should not be part of the content of a "provincial constitution"

if they are not inconsistent with the IC of the CPs.

2. NON-INCONSISTENCY OF PROVISIONS RELATING TO THE PERIOD AFTER

THE LAPSING OF THE KZN CONSTITUTION

It is submitted that It is not inconsistent with the IC and the CPs that the

KZN Constitution provides for the time after the lapsing of the IC. Section

160 of the IC allows a province to draft a final provincial constitution under

the "interim" Constitution before the finalisation of the final national

constitution, as is made clear by section 162. Furthermore, non-

inconsistency is required not only with respect to the IC but also with

respect to the CPs. If a provincial constitution was not meant to go beyond

the IC there would have been no need to require that it be not inconsistent

with the CPs. It is submitted that the constitutional scheme of the IC

provides for a combined process of transformation from the interim to the

final constitutional stage in which provincial constitutions have been given

a role to play. This conclusion does not detract from the fact that the final

constitution will determine the extent to which provincial constitutions may

survive and their contribution remains part of the constitutional scheme, as

it will be the case for all the other institutions which have been established

in terms of and under the IC.

3. CONTINGENT FORCE OF LAW
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The suspended provisions do not have contingent force of law. Contingent

provisions, with contingent force of law or contract, acquire force of law or

contract because of the occurrence of a fact which releases the obligatory

content which the provision inherently has. In the case of the suspended

provisions in the KZN Constitution force of law only derives from the final

constitution, not from a fact but from law. In this case the contingency is

not a fact but the force of law itself. Therefore, the suspended provisions

do not contain within themselves contingent force of law which must pass

the test of non inconsistency with the IC, as suggested during the oral

argument.

4. TYPE OF SUSPENDED PROVISIONS

The provisions referred to in chapter 15 clause 1 (2) of the KZN Constitution

have contingent force of law and, as such, ought not to be regarded as

"suspended" and must pass the test of non-inconsistency with the IC as

they were of full force and effect.

The provisions referred to in chapter 15 clause 1(1) have within themselves

no normative value capable of colliding with the IC. They can only come

into force and effect carrying within them their own source of constitutional

legitimation to be provided by the final constitution, in which case the test

of non inconsistency with the IC will be replaced by new tests set forth in

the final constitution. At this time they are repugnant to the IC and by

definition they cannot be repugnant to the IC, or the final constitution, at



any future time.

The provisions referred to in chapter 15 clause 1(3) and (4) are planned

amendments to the KZN Constitution which can become part of it only

when approved by two thirds majority of the provincial legislature, which

will determine the contents of this provisions also by way of possible

amendment, reformulations and deletions. It is submitted that these

provisions are to be dealt with as amendments to a certified constitution if

and when they are made. Subordinately it is further submitted that all these

provisions pass the test of non-inconsistency with the IC subject to section

16O(3)(a) and (b) of the IC, even if they were to be regarded as having full

force and effect. ' : . _ .

5. UNCERTAINTIES IN THE IC CONSTITUTIONAL SCHEME

It is submitted that the IC does not provide a clear answer to the following:

(a) the relation between national legislation and a provincial constitution,

specifically the extent to which an Act of Parliament may override,

repeal, amend or derogate from a provincial constitution;

b) the effect of an amendment of a certified provincial constitution; and

c) whether amendments of a provincial constitution require certification.

It is submitted that the answers to the aforegoing issues do not have a

bearing on whether the KZN Constitution is to be certified.



6. THE TIME WHEN NON-INCONSISTENCY IS REQUIRED

As the word "certification" suggests, this court is in the process of verifying

the legitimacy of the conduct of the provincial legislature when it adopted

its provincial constitution. The rules which determine legitimacy of conduct

should apply to the determination of not inconsistency. In the first place it

is submitted that a provincial constitution falls to be certified if it was not

inconsistent with the IC at the time of its adoption. Moreover, as would be

the case with administrative or criminal conduct, a provincial constitution

must also be certified if it was inconsistent with the IC at the time of its

adoption but such inconsistency was cured by an amendment of the IC prior

to the date of certification.

It is contended that the KZN Constitution is not inconsistent with the IC

both as at the date of adoption and as at the date of this submission.

7. SECTION 160(3)

The legislative history of this section has been submitted for the purpose of

revealing that the intention underlying the March and April 1994

amendments was the following:

(a) section 160(3)(a) relates to any provision in the IC dealing with

- provincial matters other than sections 126, 155 to 159, Schedule 6,

as all other sections were originally intended to become apart of a pro

forma provincial constitution;

(b) specifically the matters of local government, provincial police powers,



provincial auditing functions, and provincial civil service are covered

by section 160(3)(a), provided that with respect to provincial police

powers the extent of such powers is not affected, but the structures

and procedures by virtue of which such powers are to be exercised

may be modified;

<c) The word "Monarch" in section 160(3)(b) means a King with

authority of government who, however, can only enjoy the position

of a "constitutional monarch" rather than that of a monarch with

executive powers [cf Para 212.1 of our written argument].

As more fully set forth in para 88 of our written argument, section 162 of

the IC supports the interpretation that section 160{3)(a) applies to any

aspect of the provincial government.

The reference in section 160(3){a) to a difference from " this Constitution"

indicates that any departure from the requirement of non inconsistency with

the IC is still subject to the requirement of non inconsistency with the CPs.

This constitutional constraint guarantees that a provincial constitution may

not establish an internal form of government which is repugnant to

democracy, freedom and liberty. We submit that even though not explicitly

found in section 160(3){b), the requirement of non-inconsistency with the

CPs must also be read into section 160(3)(b). CPXIIK2) also refers to the

"authority" of a monarch, while the word "authority" does not appear in the

preceding item (1} which relates to traditional leaders.



8. REGIONAL COUNCILS AND TRADITIONAL AUTHORITIES

Regional Councils are elected local government structures even when, by

virtue of an impermissible gerrymandering, they were to comprise of only

traditional authorities ["TAs"] as their sub structures [chapter 12, clause 4

(5) of the KZN Constitution].

In terms of chapter 12, clauses 2(a)(ii) and (b) a principle of subsidiarity

based on administrative capacity operates between a Regional Council and

primary local governments. While the Regional Council preserves significant

powers of co-ordination, supervision and planning, primary local government

structures with the required administrative capacity are entitled to exercise

any power which can be exercised adequately by them. This means that a

TA could only exercise powers and functions if it has the administrative

capacity to do so, which would obviously exceed far beyond the powers and

role of a traditional leader, and requires structures and infrastructures of

government. In this context a traditional leader remains no more than an

unelected mayor. This is a framework requiring legislative implementation.

In addition to the role of Regional Councils, the KZN Constitution provides

for additional checks and balances on the role and functions of traditional

leaders. Chapter 14 clause 4(4)(c) mandates the provincial legislature to

enable the majority of the members of a traditional community to substitute

the unelected traditional structure with an elected one, in the measure of no

less than 50% and up to 100% of the representatives concerned.



Furthermore, chapter 13, clause 9(6)(b) empowers a public protector

specifically appointed to foster human rights in traditional communities to

initiate an action against a traditional leader. Such public protector can also

convene a traditional council. Finally, in terms of chapter 9, clause 3(3) the

House of Traditional Leaders may for just and good cause suspend or modify

the powers of a traditional leader. Such correctives to powers of traditional

leaders are unprecedented and found nowhere else in South Africa.

9. ELECTORAL SYSTEM

The provisions in the KZN Constitution relating to a provincial or electoral

law do not affect the franchise, but merely the electoral system through ••*..

which the franchise is expressed. The franchise is the right to vote, while

the electoral system determines the relation between voting rights and the

selection of the representatives on the basis of proportional representation,

constituencies, or any of the other electoral systems.

10. BILL OF RIGHTS

10.1 Chapter 3 clause 30(3) is a construction clause which can only incorporate . . '

within the scope of application of the KZN Constitution that which is not

inconsistent with it. It therefore states that any rights provided for in other,

sources of law may be read into the KZN Constitution to the extent that

they pass the test of non-inconsistency. It is essential to read this sub-

clause with the subsequent one which also has the purpose of expanding .

the scope of application of the provincial bill of rights. If a right provided for

8



in other sources of law, including the national constitution, is inconsistent

with the KZN Constitution it will not, by virtue of this construction clause,

be incorporated into the KZN Constitution. However, this lack of

incorporation has no bearing on the validity of such right which will continue

to exist under the law which established it. Simply put, these "excluded"

rights will not give rise to a cause of action under the KZN Constitution.

World experience indicates that provincial bills of rights is always parallel to

the national one and, as such, it is always an addition to the national one,

and its failure to subsume within itself a nationally recognised right has no

bearing whatsoever on the validity and enforceability of such a right under

national law.

10.2 Chapter 3 clause 20(5) is a standard anti-trust clause which must be read

together with chapter 1 clause 1(9)(iii) and chapter 14, clause 2(8}.' The

prohibition contained therein can be enforced.only within the scope of

application of provincial powers and with respect to interpersonal relations

under the control of the province. For instance, the province may refuse the

issue of liquor licences to businesses operating on the basis of monopolies

or cartels, and may develop licensing policies for gambling and casinos so

as to avoid unreasonable restraints on free market competition.

10.3 Chapter 3 clause 29(9), on its plain language is the recognition of a duty,

not the claim of a competence. This duty can only be sanctioned within the

scope of provincial powers and functions, for instance, the province can



legitimately sanction this duty in the development of its education and

welfare policies, as is more fully indicated in our written argument.

10.4 Chapter 3 clause 31(1) refers to a national state of emergency. Because of

the reference to the national constitution, a "national" state of emergency

as used in this sub-clause falls to be construed as a state of emergency

declared by the national government even if it is a localised state of

emergency. The wording of this section does not authorise the reading of

the "national state of emergency" as that of a "nation-wide" state of

emergency.

10.5 Chapter 3 clause 31(11) is only an apparent anomaly and is one of those

clauses which may find application only in extreme situations, for which it

is advisable for a constitution to provide. As indicated in our written

argument, the situation of emergency gives rise to the law of emergency

which by itself determines what may be done on the basis of that which

must be done. All individuals and juristic persons are subject to the laws of

emergency, which empower them to do what must be done. Under

common law citizens may have the power to arrest, kill and violate property

rights if so justified by a situation of emergency. Similarly, a province might

be forced by a situation of emergency to engage its powers, resources and

personnel to arrest and detain people. Even in the event of a major flood in

the Tugela basin, which hypothetical example was mentioned in Court

during oral argument, it is not possible to exclude the fact that it may be

10



necessary to arrest people summarily to avoid looting, panic and generalised

violence. Similarly, during a health epidemic it might be necessary to arrest

and detain people either for their protection or for the protection of others.

Notionally this sub-clause, as the whole of clause 31, does not confer power

on the province, but limits provincial powers if and to the extent that such

power are to be exercised legitimately.

11. CHAPTER 9

11.1 With respect to clause 9 (1) of chapter 9 the submissions made in our

written argument do not rely only on the argument that the national

constitution cannot be overriden by the provincial one. It is submitted that

our written argument provides sufficient elucidation on the meaning and

purpose of this clause to eliminate any doubt of inconsistency between the

IC and it.

11.2 In clause 2(2) of chapter 9 the reference to national legislation supported by

"compelling justification of national interest" should not be construed as an

additional test necessary to enable national legislation to prevail over

provincial legislation, which additional test a provincial constitution would

not have the power to impose. It should be construed merely as a summary

reference to the cases and circumstance set forth in section 126(3)(a) to (e)

of the IC which are the only cases in which a national law may prevail over

a provincial law dealing with indigenous law and customary law. As more

fully set forth in our written argument, this clause has the legal import of

11



having incorporated indigenous law and customary law within provincial law,

giving to it the same position in the hierarchy of sources of law as that

enjoyed by provincial law. Hence the restatement that national legislation

shall regard indigenous law and customary law as provincial law and may

override it only in such cases in which it may prevail over provincial law. •

12. THE INTEGRITY OF THE KZN CONSTITUTION

The provisions of the KZN Constitution capable of acquiring force and effect

once certified provide for a coherent and consistent system of government.

To facilitate the reading of these provisions by this Court, we attach hereto

a copy of the KZN Constitution in which the provisions which cannot have

force and effect unless so authorised by the final constitution have been

scored out.

13. THE SCHEMA OF CHAPTER 5 IS NOT INCONSISTENT WITH THE CPs

During oral argument Justice O'Regan raised an issue of the riot

inconsistency between chapters 5 and 8 of the KZN Constitution and the

, applicable CPs. As recognised under paragraph 1 above, the reference in

section 160(1) of the IC to the CPs authorises a provincial constitution to

go beyond the IC itself, but it can only do so if not inconsistent with the

1 CPs. Therefore, even aspirations should not be inconsistent with the CPs.

13.1. It is submitted that chapter 5 and chapter 8 are not inconsistent with the

CPs. The fact that with respect to provincial powers the IC and the CPs are

12



not consistent, authorises the KZN Constitution to seek the resolution of this

conflict without having to assert the primacy of the CPs over the IC, or that

of the IC over the CPs {see para 26 our written argument). The "sunrise"

technique enables compliance with both the CPs and the IC, helping to

create the historical bridge between the the IC and the final constitution.

13.2 In thier submissions in regard to the certification of the new text of the

national Constitution [CCT 23 96] Counsel for the Constitutional Assembly

["the CA"] has proposed as an interpretative guide that the CPs fall into

three broad categories, differing as to the degree to which they specify the

features of the final constitution:

(a) An outer circle pertaining to the nature of the state;

(b) An inner circle of more directive principles; and

(c) An innermost circle with more specific instructions which must be

followed.

13.3 Counsel for the CA further proposed:

(a) that the outer circle left a broader range of choice to the CA and thus

should be interpreted more generously, while the innermost circle left

a narrower range of choice and should be interpreted more

restrictively;

(b) that all the principles, despite their level of specificity, should be

interpreted to leave some scope for political judgement by the CA;

and

13



(c) that it may be germane that the principles be read together,

particularly when this serves to reconcile principles pulling in opposite

directions.

IN RE: CERTIFICATION OF THE NATIONAL CONSTITUTION, 13-15

13.4 Counsel for the GNU at para 7 in the instant matter has submitted

The most important constraint (since it is not subject to any
exceptions) on the provincial legislatures' entitlement to pass
constitutions for their provinces is the fact that no provision in such
constitutions may be inconsistent with the Constitutional Principles.

During the oral argument Adv Gauntlett restated this submission, contending

that the KZN Constitution must comply primarily with the CPs.

13.5 It is submitted that the statement that "all the principles, despite their level

of specificity, should be interpreted to leave some scope for political

judgement by the CA " is not necessarily always correct, for some of the CPs

are prescriptive and detailed. However, it is submitted that the above

quoted propositions are correct and they support the certifiability of chapters

5 and 8 and of the other provisions referred to in clause 1 {1) of Chapter 15

of the KZN Constitution.

13.6 The central issue before the Court in its consideration of the certifiability of

the suspended provisions is not the nature of the state, but the form of

state.

13.7 Counsel for the CA suggests that the outer circle in paragraph 13.2 (a)

14



above comprises, e.g., CPs I to XVI. These, it is submitted, pertain to the

nature of the state. In terse form, these CPs are concerned wi th the

fol lowing:

CPI One sovereign state; common citizenship; democratic

government; commitment to achieving equality.

CPU Entrenched fundamental rights.

CPIII Non-discrimination; promotion of racial and gender equality and

national unity.

CPIV Supremacy of the Constitution.

CPV Equality before the law; positive discrimination.

CPVI Horizontal separation of powers.

CPV1I Judiciary.

CPVIII Electoral matters.

CPIX Freedom of information.

CPX Formal legislative procedures.

CPXI Language.

CPXII Collective rights.

CPXIII Traditional leadership; indigenous law; monarchs.

CPXIV Minority participation in legislative process.

CPXV Amendments to constitution.

CPXVI Government structured at three levels.

With the exception of CPXVI, it is agreed that these CPs pertain to the

nature of the state. Not one of them, however, save CPXVI, has any

bearing on the form of state, as they could apply equally to a unitary or a

15



federal state.

13.8 None of the Counsel for the CA, the GNU and the ANC have in their written

arguments addressed the matter of how the form of state is to be

determined in terms of the CPs. We submit that the following CPs are

germane to the determination of the form of state:

CPXVI Government structured at three levels.

CPXVIII Powers and functions to be allocated; minimal provincial

powers; boundaries; constitutional amendments affecting

provinces.

CPXIX National and provincial exclusive and concurrent powers;

agency and delegation.

CPXX Powers linked to effectiveness, financial viability and effective

public administration, national unity and legitimate provincial

autonomy, cultural diversity.

CPXXI Specific criteria for allocation of powers between national and

provincial governments.

CPXXII Prohibition on national encroachment.

CPXXIII Precedence to national government if court cannot determine

primacy.

CPXXIV Framework for local government in constitution; responsibility

of national and/or provincial governments.

CPXXV Fiscal powers.

CPXXVI Right to equitable share of revenue.
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These principles differ markedly from those dealing with the nature of the

state in that they are concerned primarily with the allocation of powers and

functions within the state. It is the end result of this process that determines

the form of state. It is submitted that the length, detail and prescriptive

nature of this group of CPs makes them primary guiding principles limiting

the discretion of the CA.

13.9 It is submitted that the application of the above "interpretive guide" to these

CPs would result in the following with respect to those CPs dealing with the

form of state:

Outer circle: CPXVIIId).

Inner circle: CPXIX; CPXX; CPXXII; CPXXIV; CPXXV.

Innermost circle: CPXVI; CPXVIII(2),(3),(4),(5); CPXXI; CPXXIM;

CPXXVI.

13.10 There is no certainty as to how to prioritize these 10 CPs, and

arguably they could be put together differently. We submit, however,

that CPXVIII{1), the only one in the outer circle, is a generalised

instruction which is almost devoid of practical content unless read

with the other CPs. In the innermost circle are those comprising

explicit instructions which are mandatory in a more focused sense in

that they require direct application in a manner that determines the

most narrowly-defined end result. Those in the inner circle are "in-

between", comprising either broader instructions to be followed, or
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rules against which the application of the CPs in the innermost circle

are to be measured.

13.11 It has been agreed that the CPs as a whole cannot be construed as

leaving the CA or the KZN legislature no choice in the exercise of

their political judgement. It is submitted, however, that with respect

to certain CPs, the scope for political judgement is extremely limited.

Included in this category are those CPs necessitating but one

outcome: a common citizenship; provincial boundaries; and no

election before 1999, save following a vote of no-confidence. With

respect to the other CPs, there is a measure of discretion, ranging

from substantial to minimal.

EXCLUSIVE POWERS

13.12 CP XIX requires that the powers and functions at the provincial level

of government shall include exclusive and concurrent powers.

13.13 It is submitted that government as referred to in CP XIX embraces

both the legislative and executive branches of government. This

submission is strengthened by the contents of CP XX which refers to

each level of government having appropriate and adequate legislative

and executive powers.

13.14 A power is exclusive in one of two senses. First, the power is not
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shared as a concurrent power in that the two levels of government do

not legislate on the same subject matter. Second, the power is not

subject to usurpation or interference.

13.15 These two senses of exclusivity are borne out both as a matter of

meaning and as a matter of comparative constitutional law.

13.16 "Exclusive*1 may mean:

Debarring from interference or participation (Black's Law Dictionary,

6th edition, and the Shorter Oxford Dictionary}.

Exclusively of any other legislature (Stroud's Judicial Dictionary).

Apart from all others, without the admission of others to participation

(Webster's New International Dictionary).

With no exceptions (Garner, A Dictionary of Modern Legal Usage)

13.17 A consideration of comparative constitutional systems distinguishes

exclusive powers from concurrent powers, including powers that are

subordinate by way of overrides or framework legislation.

13.18 An exclusive power may be a power exercised immediately in terms

of the Constitution and not subject to overrides or framework
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legislation. In the German, Spanish and Italian constitutional systems,

overrides and framework legislation constitute a form of concurrence.

In the instance where the national legislation does not displace that

of the regions, but merely creates a framework in which the regions

may legislate, the powers of the regions are characterised as

concurrent rather than exclusive.

13.19 Instances of exclusive powers are powers that are enjoyed in the

absence of national legislative overrides.

13.20 For example, in Sicily and Trentino-Alto-Adige, these two Italian

regions enjoy special autonomy in terms of the Italian constitution in <

the sense that they enjoy exclusive power in the absence of national

overrides. The same applies to the Basque and Catalpnian

Autonomous Communities in Spain.

13.21 So too, in Germany, India and Canada there is a provision for

exclusivity in the sense contended for herein. See in this regard:

SEERVAI. CONSTITUTIONAL LAW OF INDIA. 4th ed. VOLUME'

ONE. 1993, 287, 288, 289.

HOGG, CONSTITUTIONAL LAW OF CANADA. (3rd ed), 1992,

404, 405, 409, 410.
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RIEDEL, THE CONSTITUTION AND SCIENTIFIC AND

TECHNICAL PROGRESS, in STARCK, (ed). NEW CHALLENGES

TO THE GERMAN BASIC LAW. (1991), section 3.

13.22 The IC itself recognises an example of exclusive powers. Section

156(1B) of the IC gives to the provinces a fiscal legislative power

which is not subject to overrides. Since in terms of section 232{4) of

the IC the CP form part of the IC, there is a consistency of usage as

to the meaning of exclusivity.

13.23 The only question that then arises is whether CP XXl(2} demands the

interference on provincial powers that would otherwise fall foul of CP

XIX, or whether a system of mutually limiting and mutually defining

exclusive powers is permissible under the CPs.

13.24 It is submitted that CP XXI(2) may be read in a fashion consistent

with CP XIX. A consistent reading of these principles allows the

construction that CP XXI(2) is of application in respect of concurrent

powers only, and exclusive powers as characterised in paragraph

13.21 above are permissible. In this case the national government

will have the power of intervention not by means of overrides but

rather through its exclusive powers, as it is set out in Chapter 5

clause 2 of the KZN Constitution.
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13.25 The system of allocation of powers "aspired" in Chapter 5 of the KZN

Constitution is based on two lists of exclusive powers and one list of

concurrent powers, where concurrency is determined through two

types of framework legislation. This scheme provides the national

and provincial government with both exclusive and provincial powers.

13.26 Chapter 5 combines the North American model of mutually exclusive
i

powers with the German type concurrency. ;

THE ALLOCATION OF POWERS

13.27 CP XXI and CP XX set out the criteria for the allocation of powers to

the national government and the provincial governments. The

introductory portion of CP XXI contains mandatory language. So does

CP XX. These principles are not precatory procedural pathways to the

allocation of powers. They are key substantive and mandatory criteria

against which the final constitution is to be measured.

13.28 While CP XXI lists the detailed criteria of application in the allocation

of powers, it is submitted that CP XX sets out the result that the

application of the criteria in CP XXI must achieve.

13.29 • An analysis of CP XXI yields the following:

A criterion of effectiveness in respect of the quality and rendering of

services [XXKDL
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Criteria of override [XXI(2), (4); (7)].

The criteria for the allocation of national powers CP XXI{3), (5).

The criteria for the allocation of provincial powers CP XXI{6).

13.30 It is pointed out that the force of each criterion is not expressed in,

the same language. Thus in CP XXI(3) and (4) the force of the

criterion is expressed on the basis of what should apply. This

language suggests the criterion has presumptive force, whereas the

other criteria use "shall", suggesting mandatory force.

13.31 Neither the language of CP XXI nor its criteria suggest any clear

organising principle or scheme of priority.

13.32 However, the application of the criteria must, it is submitted, yield an

allocation of powers which meets the overall requirements of CP XX,

and in particular the recognition of the need for and promotion of

national unity and legitimate provincial autonomy.

13.33 Appropriate functional areas are those that have a provincial focus

which may be managed effectively at the provincial level. This

submission is confirmed by comparative experience in that

constitutions, such as that of India, which reflect the criteria of
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effectiveness as the basis for the allocation of powers, allocate a

greater number of exclusive powers to states, provinces or regions.

RESIDUAL/RESIDUARY POWERS

13.34 It is submitted that CP XXK8) has an important structural role to play

to ensure that the allocation of powers takes place according to a

considered application of the criteria in CP XXI, and does not occur

by way of an allocation of residual powers en masse.

,13.35 CP XXI(8) has two parts. The first requirement of CP XXI(8) is that

the Constitution shall specify how powers not specifically allocated

in the Constitution are to be allocated. Secondly, CP XXI(8) provides

the manner in which such specification will take place by indicating

that these powers shall be dealt with as necessary ancillary powers

pertaining to the powers and functions already allocated.

13.36 Powers that are not allocated specifically in the Constitution are

residual powers. CP XXI{8) requires that residual powers be dealt

with on the basis that they are allocated as ancillary powers

necessary to the powers and functions allocated to the national

government or provincial governments. Thus the principle requires

that residual powers are parasitic upon powers specifically allocated.

13-37 It is a necessary requirement that the text may not specifically list
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only the powers of any one level of government while providing that

the other level may pass legislation "with regard to any matter". The

CP requires that the primary powers to be allocated to any legislature

should be specifically allocated by way of a schedule so that the

necessary ancillary residual powers may be properly specified in

accordance with CP XXI{8). Since concurrence is a requirement of

CPXXI, this schema may suggest a tripartite allocation of powers that

would follow the basis of allocation to be found eg. in the Indian

Constitution.

13.38 This tripartite allocation of powers, in effect theee lists of powers,

would have to conform with the other aspects of CP XXI, and

allocated powers according to the requirements of effectiveness and

the other criteria listed under CP XXI. Clause 3 of chapter 5 of the

KZN Constitution provides for the allocation of residual powers on the

basis of a notion of subsidiarity which enables the expansion of the

listed exclusive and concurrent powers of the national and provincial

government so as to include unlisted residual powers.

OVERRIDES

13.39 The language of CP XXI differentiates between criteria for the

allocation of powers and specified overrides, as it does between

peremptory and presumptive requirements for both.
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13.40 CP XXI(1) is mandatory ("shall") and sets forth a general rule of

subsidiarity based on effectiveness rather than efficiency, using

language suggesting that the exclusive allocation of powers should

enjoy priority ("the level", and "such level", rather than "levels") [See

CP XXI{7)]

13.41 CP XXI(2) lists five mandatory national overrides ("shall"), while CP

XXI(3) refers to powers which are presumptively to be treated

("should")'as national exclusive powers. CP XXI(4) refers to national

exclusive powers, implicitly stating that they, however, may also be

concurrent or used as overrides ("should"), while CP XXI(5) refers to

national overrides which presumptively apply ("should"). CP XXI(6)

mandatorily lists some provincial powers {"shall"), while CP XXI(7)

sets forth criteria dictating when concurrence is to be preferred over

exclusivity, conversely implicitly providing that exclusivity is to be

preferred in all other instances as a matter of presumption ("should").

This latter aspect of CP XXI(7) ties in with the preference for

exclusive allocation of powers also expressed in CP XX1 (1)'. Filially,

CP XXI(8) requires ("shall") the allocation of residual powers as

"ancillary" powers, thereby prescribing that almost all powers be

enumerated and allocated explicitly in the Constitution.

13.42 Other relevant criteria may be found inCPXX f CP XXII, CP XXIII, and

CP XXV.
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13.43 It is submitted that under the aforegoing schema only the following

overrides are required when exclusive powers are not concerned: in

that national law shall prevail when necessary for (1) maintenance of

essential national standards, (2) the establishment of standards

required for the rendering of services, (3) maintenance of economic

unity, (4) maintenance of national security, and (5) prevention of

unreasonable actions taken by one province which are prejudicial to

the interest of another province or the country as a whole.

13.44 It is contended that only the following additional overrides are

permissible, in that the national law shall prevail where (1} uniformity

across the nation is required for a particular function, (2) the

determination of national economic policies, (3) the promotion of

interprovincial commerce or (4) the protection of the common market

with respect to labour, goods, services and capital are concerned.

THE SUSPENDED CLAUSES OF THE KZN CONSTITUTION:

13.45 Chapter 5 of the KZN Constitution complies with the foregoing

analysis of the relevant CPs in so far as:

a. chapter 5 provides both for national and provincial exclusive powers;

b. exclusive powers are characterised consistently with the criteria set

forth in para 13.12 et seq. above;

c. chapter 5 provides for provincial and national concurrent powers, with

the concurrence being characterised both in forms of overrides related
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to CPXXI above and in the form of general principles of legislation

[clause 2(2)(a) and (b)]. The qualification set forth in clause 2(2)(c)

is not inconsistent with either CPXXI or CPXXI1;

d. chapter 5 establishes a criterion of allocation of residual powers

consistent with CPXXI{8);

e. the financial powers are consistent with CPXX, XXI, XXII or XXV;

f. the list of national and provincial powers is a product of the

application of CPXXI. The lists of the province's exclusive powers

are, in the main, existing Schedule 6 competencies, with the addition

of several new competencies which are not inconsistent 'with the

schema above. Clause 2, which does not allocate powers to,, but

merely recognises the powers of the national government,

contemplates the exclusive national powers set forth in CPXXI; and

g. Clause 1(3} is not inconsistent with the provisions of CPXXI(8).

Clause 1(4) is not inconsistent with CPXIX. Clause 1(5) is not

inconsistent with CPXIX. Clause 2(1) is not inconsistent with CPXXI.

13.46 The words: "of the Province" in clause 2(1) of chapter 6, provide that

the election of members of the provincial legislature shall be

\ conducted in accordance with the provisions of the electoral law of

the Province. This provision is not inconsistent with any of the CPs,

and with CPI, CPVIII and CPXVII in particular. Indeed, CPXIX, CPXX,

CPXXI and CPXXII collectively provide that this could well be a

provincial competence.
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13.47 Chapter 10 on security and police is not inconsistent with the IC.

Clause 1 merely provides for matters generally already within the

competence of the province. This is not inconsistent with the CPs,

especially CPXIX, CPXX, CPXXI and CPXXII. Clause 2 is merely a

restatement of an existing provision of the IC. It is not inconsistent

with such CPs.

13.48 Clause 1 of chapter 13 provides for a provincial Auditor-General. Not

only does the provision not preclude the exercise of functions of the.

national Auditor-General, but it expressly requires assistance and co-

operation with the national Auditor-General. It is not inconsistent with

any CP, and in particular CPVl, CPXIX, CPXX, CPXXI, GPXXII,

CPXXVand CPXXVI.

13.49 CPIV calls for the supremacy of the Constitution, which per se does

not necessarily call for judicial review of constitutionality, for political

review of constitutionality is also consistent with the notion of the

supremacy of the constitution. However, when CPIV is read together

with CPVII, calling for the power of the judiciary to safeguard and

enforce the Constitution, it becomes clear that the CPs demand the

establishment of a system of judicial review of constitutionality.

None of the CPs regulating the allocation of powers between the

national and the provincial governments intends to exclude judicial

powers. While CPXX refers to legislative and executive.powers only,
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CPXIX and CPXXI do not contain such limitation of focus and scope.

Therefore, the establishment of a provincial Constitutional Court

charged with the task of judicial review of constitutionality under the

provincial constitution is not inconsistent with the CPs.

13.50 Unlike the test of full compliance with the CPs placed upon the CA

with respect to the certification of the new national constitution, the

test for certification of a provincial constitution is that the text may

not be inconsistent with the CPs.

The aforesaid submission by Counsel for the CA that while the outer circle

of principles (those dealing with the nature of the state) should be

interpreted more generously, those in the innermost circle should be

interpreted more restrictively. It is submitted that the application of this

schema to those CPs identified above providing for the form of state is such

that the provisions of chapters 5, 8 and 10 are not inconsistent with the

CPs, and are thus certifiable.

14 ASPIRATIONS IN A CONSTITUTION

With reference to paragraph 1 above, aspirations may be part of the

"content" of a constitution. It is even possible that constitution is entirely

aspirational or programmatic and still is "a constitution".

Consolidating and Programmatic Constitutions: This distinction is
a/so know by other names such as confirmatory and planning
constitutions. The one refers to constitutions which accept and
confirm the status quo and the other to constitutions which determine
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objectives and attempt to stimulate developments in certain
directions. In making this distinction, many writers tend to categorize
the one type as a real constitution (ie, as legal and normative) and the
other as a sham constitution (ie, ideological and without any
normative effect), in our opinion this is entirely incorrect and is basedt

on a narrow, formalistic approach.
VAN MAARSEVEEN & VAN DER TERG, WRITTEN CONSTITUTIONS:
A COMPUTERISED STUDY, 1978, CHAPTER 9 "TYPOLOGY OF
CONSTITUTIONS", p255.

The KZN Constitution is neither a consolidating nor a programmatic

constitution, but has elements of both. In this sense it is not dissimilar from

the Constitution of Belgium which in Article 25ter contains a sunrise

provision, to be implemented through constitutional amedments, setting

forth a possible program for a new manner in which residual powers are to

be allocated in the future (see PEETERS, "FEDERALISM:A COMPARATIVE

PERSPECTIVE - BELGIUM TRANSFORMS FROM A UNITARY TO A FEDERAL

STATE", IN DE VILLIERS (ED) EVALUATING FEDERAL SYSTEMS, 1994,

201}

15 THE APPEARANCE OF THE KZN CONSTITUTION

During oral argument in Court it has been suggested that, if considered in

isolation, the KZN Constitution may appear to project the image of self

sufficiency. It is submitted that many constitutions of subordinate political

entities at times may produce such an impression if they are not read within

the constitutional system to which they belong. It shall be noted how the

constitutions of many states of the United States of America, including

Alaska, New York and California, and those of many the Lander of Germany

create a much stronger impression of self-sufficiency on a superficial
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reading, and often contain none of the numerous acknowledgements of the

supremacy of the national constitution which are found in the KZN

Constitution. This impression of self-sufficiency is also created by the fact

that a provincial constitution will necessarily look inward to its own

organisation and affairs.

16 CLAUSE 3(2) OF CHAPTER 14

It is submitted that clause 3.(2) of chapter 14 determines the rule of

interpretation of the KZN Constitution and restates the notion of a rechtsstat

based on a rigid constitution and on a consequent hieranchy of sources of

law. It is an accepted corollary to the notion of a rechtsstaat that a

subordinate source of law has no bearing on the interpretaion of a higher

one.

It is submitted that this sub-clause defines the content of the KZN,

Constitution and has no bearing on the power of the national government

to amend a provincial constitution, if such power exists in terms of the IC.

16 CORRIGENDA

The following tygraphical erros in our written argument should be corrected

as follows:

1. Ad paragraph 19 at page 7 the word "directors" to be replaced with

the word "directives".

2. Ad paragraph 73 at page 30 the word "demand" to be replaced with
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the word "demanded".

3. Ad paragraph 79 (3) at page 33 the word "constrains" to be replaced

with the word "constraints".

4. Ad paragraph 81 at page 34 to read "paras 12 - 25".

5. Ad paragraph 127 at page 50 the word "described" to be replaced

with the word "describe".

6. Ad paragraph 145 at page 61 to read Hogg. Constitutional Law of

Canada (1992) 411 para 15.9(e).

7. Ad paragraph 166 at page 74, the heading to read "Clause 2" instead

of "Clause 2(2)".

8. Ad paragraph 170.1 at page 78 the words "Chapter 3" are to be

inserted after the word " in" in the first line.

9. Ad paragraph 172.1 at page 81 the heading should read "Clause 2(3)

in response to the ANC".

10. Ad paragraph 172.3 at page 82 the heading should read "Clause 9(4)

and 10(2).

11. Ad paragraph 172.28.3 at page 96 the word Ve/~" is to be deleted.

12. Ad paragraph 200.2 at page 116 the fourth sentence should read

"The structuring of the Civil Service Commission set forth in clause

4 of chapter 13 reflects a constitutional scheme of ..."

13 Ad paragraph 221 at page 119 the words "the law" in the second

line are to be replaced with the word "a law".

14 Ad paragraph 212.1 at page 120 instead of "Annexure A

contained..." should read "Annexure A of the Agreement contained".
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15 Ad paragraph 213.2 at page 123 in place of "section 126(3)(a)"

should read "section 160(3)(a)".

16 Ad paragraph 220, at page 127 instead of "clause 4{4)" should read

"clause 1(4)".

17 Ad paragraph 223.1 at page 129 instead of "clause 14" should read

"clause 1(4)".

18 Ad paragraph 225.6 at page 136 instead of "clause 3(5) and (4)"

should read "clauses 3(5) and 4(4)".

19 Ad paragraph 230 at page 139 instead of "section 9 clause Kb) of

the LGTA" should read "section 9(1 Mb) of the LGTA".

20 Ad paragraph 235 at page 147 instead of "section 235 (a)" should

read "section 235(8)".

PETER HODES, SC

JOHAN KRlfTGER/SC

DAVID UNTERHALTER

CHAMBERS
JOHANNESBURG
5 JULY 1995
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