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A. INTRODUCTION

1. In terms of section 160{1) of the interim constitution ("the IC") a provincial

legislature is entitled to pass a constitution for its province by a resolution

of a majority of at least two-thirds of all its members.

2. Subsections (3) and (4) of section 160 of the IC read as follows:

"(3) A provincial constitution shall not be inconsistent with a
provision of this Constitution, including the Constitutional
Principles set out in Schedule 4: Provided that a provincial
constitution may -
(a) provide for legislative and executive structures and

procedures different from those provided for in this
Constitution in respect of a province; and

(b) where applicable, provide for the institution, role,
authority and status of a traditional monarch in the
province, and shall make such provision for the Zulu
Monarch in the case of the province of KwaZufu/Natal.
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(4) The text of the provincial constitution passed by a provincial

legislature, or any provision thereof, shall be of no force and
effect unless the Constitutional Court has certified that none
of its provisions is inconsistent with a provision referred to in
subsection (3), subject to the proviso to that subsection. "

3. On 15 March 1996 the KwaZulu Natal legislature unanimously, and with all

its members present, passed a constitution for the Province of KwaZulu

Natal {"the KZN Constitution") which has been submitted for certification to

this Court in terms of section 160(4) of the IC.

4. The KZN Constitution was passed after fifteen months of difficult and

intense negotiations, all seven parties in the legislature - the Inkatha

Freedom Party ("the IFP"), the African National Congress ("the ANC"), the

National Party ("the NP"), the Democratic Party, the Pan Africanist

Congress, the African Christian Democratic Party and the Minority Front -

finally voting in favour of its adoption after an all-night session of the

provincial legislature.

5. Despite the fact that the provincial constitution was adopted unanimously,

the ANC - having agreed to all the provisions thereof, and having been

involved in the crafting of the KZN Constitution - now objects to the

certification of this constitution, without any explanation for its change in

stance. The Government of National Unity ("the GNU"), controlled as it is

by the ANC, takes up the same position. This in spite of the apt words of

Karthi Govender in Mv View of the Constitution-Making Process in KwaZulu-

Natal in The Human Rights and Constitutional Law Journal of Southern
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Africa Vol. 1 No. 1 (March 1996):
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"Given the turbulent nature of this province, the provincial
constitution should be a healing document and not serve as a force
for further divisions. A unanimously approved constitution would
contribute greatly towards this and may be more important to this
province than any of the clauses contained in it. "

6. As contended on behalf of the ANC in paragraph 3 of its written argument:

Section 160 of the IC is an empowering provision, granting the nine

provinces a constitution-making legislative competence in addition to the

legislative competence conferred on the provincial legislatures by sections

125 and 126 of the IC. A province is empowered to draft its own

constitution and is not obliged to limit its constitution-making power to that

range of legislative powers found in sections 125 and 126. It has a distinct

power, inter alia, to provide for legislative and executive structures and

procedures different from those provided for in the IC in respect of a

province.

7. It is accepted that a constitution passed by a province in terms of section

160(1) may not be inconsistent with the provisions of the IC, including the

Constitutional Principles ("the Cps"), with the exception of the portions

which relate to legislative and executive structures and procedures of the

province which may be different.

8. It is also accepted that it is entirely appropriate to adopt a purposive

approach to certification, bearing in mind:
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"... it is a Constitution we are interpreting, an instrument of
government meant to endure and conferring powers expressed in
general propositions wide enough to be capable of flexible appiication
to changing circumstances,"

Per Dixon J in Australian National Airwavs (Ptv) Ltd v The Commonwealth

(1945) 71 CLR 29 at 81 .

9. In construing the provisions of section 160 of the IC, the legislative history

of subsections (3) and (4) is of importance. When the IC was initially

passed these subsections read as follows:

"(3) A provincial constitution shall not be inconsistent with -
(a) a provision of this Constitution, including this Chapter

and the Constitutional Principles set out in Schedule 4;
and

(b) a provision of the new constitutional text.

(4) The text of a provincial constitution passed by a provincial
legislature, or any provision thereof, shall be of no force and
effect unless the Constitutional Court has certified that none
of its provisions is inconsistent with a provision referred to in
subsection (3)(a), and if the new constitutional text is then
already passed, also with a provision of the new constitutional
text." (emphasis supplied)

10. Many months of negotiations followed in regard, inter alia, to these

subsections.

11. On 3 March 1994 subsection (3) was amended to read as follows, in terms

of the Constitution of the Republic of South Africa Amendment Act, No. 2

of 1994:
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"A provincial constitution shall not be inconsistent with a provision of
this Constitution, including the Constitutional Principles set out in
Schedule 4: Provided that a provincial constitution may provide for
legislative and executive structures and procedures different from
those provided for in this Constitution in respect of a province. "

12. Subsection (4) was also amended in terms of Act No. 2 of 1994 to read as

it is at present formulated.

13. Then on 26 April 1994, by the Constitution of the Republic of South Africa

Second Amendment Act, No. 3 of 1994, subsection (3) was amended

further to read as in its present formulation.

14. It will be observed that since 3 March 1994 it is no longer a requirement

that all provisions of the provincial constitution must not be inconsistent

with the new constitutional text.

15. Constitutional Principle XVIII(2) of Schedule 4 to the IC reads as follows:

"The powers and functions of the provinces defined in the
Constitution, including the competence of a provincial legislature to
adopt a constitution for its province, shall not be substantially less
than or substantially inferior to those provided for in this
Constitution."

In this regard it is contended that this CP guarantees, by implication,

alternatively upon a proper interpretation, that any provincial constitution

passed before the certification of the new Constitution in terms of section

71 of the IC, will continue to be of force and effect.
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B. THE MEANING OF "NOT INCONSISTENT WITH"

16. It is of significance that section 71(2) of the IC provides that the new

(national) constitutional text shall not be of any force and effect unless this

Court has certified that all the provisions of such-text comply with the CPs,

whereas sections 160(3) and (4) require not that a provincial constitution

shall comply with the IC, including the CPs, but that they shall not be

inconsistent with a provision referred to in subsection* (3), subject to the

important proviso contained therein.

17. The Afrikaans version of "not inconsistent with" is reflected in subsections

(3) and (4) of section 160 as being "nie onbestaanbaar is nie met".

18. Etymologically, inconsistency arises between two things "when they cannot

stand together at the same time."

Per Higgins J in Clyde Engineering Co. Ltd v Cowburn (1926) 37 CLR 466

at 503.

.19. It is submitted that inconsistency within the purview of subsections (3) and

(4) of section 160 of the IC falls to be equated to repugnancy, an equation

adopted by Higgins J loc cit to the following effect:

"The test (of inconsistency) that both laws cannot be 'obeyed'"....
"as when one Legislature says 'do' and the other says 'don't'".



Or as stated by Knox CJ, Gavan Duffy J and Starke J in Federated Engine

Drivers' and Firemen's Association of Australasia v Adelaide Chemical and

Fertilizer Co. Ltd (1920) 28 CLR 1 at 12:

"... there is no inconsistency ... when it is possible to obey each
without disobeying either,",

and by Higgins J in the same case at 17:

"The test of inconsistency is, of course, whether a proposed act is
consistent with obedience to both directors."

20. The same approach has been adopted in the United States of America,

where as long ago as 1898 HARLAN J (delivering the opinion of the

Supreme Court) stated in Missouri, Kansas & Texas Railway Co v Haber et

al 169 US 613 at 623:

"May not these statutory provisions stand without observing or
embarrassing the execution of the act of congress? This question
must, of course, be determined with reference to the settled ruie that
a statute enacted in execution of a reserved power of the state is not
to be regarded as inconsistent with an act of congress passed in the
execution of a dear power under the constitution, unless the
repugnance or conflict is so direct and positive that the two acts
cannot be reconciled or stand together. Sinnot v Davenport, 22How.
227,243." {emphasis supplied).

See too: Houston v Moore 5 Wheat. 1 at 8.
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21. in Canada this idea has been expressed thus in Multiple Access Ltd v

McCutcheon [1982] SCR 161 at 191. A direct conflict (i.e. repugnance)

arises, "where one enactment says 'yes' and the other says 'no' ...

compliance with one is defiance of the other".

22. A further indication that the drafters of the IC equated inconsistency to

repugnancy is to be found in sections 4 and 126(5) of the IC.

23. A further relevant factor is that the drafters of the IC chose not to require

that a provincial constitution be consistent with a provision of the IC, but

chose to use a double negative which in this case is particularly awkward

from a linguistic viewpoint and can only be explained by a specific desire to

establish a difference between "consistent" and "not inconsistent". What

is required is that the provincial constitution shall not be inconsistent with

the IC, including the CPs. In this regard, it is submitted that consistency

is a judgment of degree. It is contended that the formulation "not

inconsistent with" was intended to convey a generous test of consistency.

And thus in cases of doubt, whether a provincial constitution meets the test

laid down in sections 160(3) and (4), the test of "not inconsistent with", as

opposed to that of "consistent with", would result in a finding that the

requirements of such subsections have been met, for what the drafters of

the IC clearly had in mind was not to demand strict consistency in the sense

of compliance.

24. By reason of the aforegoing, it is submitted that the provisions of the KZN



9

Constitution and those of the IC which may co-exist without giving rise to

a conflict ought to be regarded as not inconsistent with one another.

25. A provincial constitution must be not inconsistent with, not only the IC, but

also the CPs, which is a further indication of a difference between

"consistency" and "non-inconsistency". Without such difference, the

reference to the CPs would be either meaningless or problematic: if a

provincial constitution were required to be "consistent", rather than "not

inconsistent" with the IC, it would automatically comply with the CPs if the

CPs are "consistent" with the IC. However, it could not at the same time

comply with the IC and the CPs, if the IC were not fully consistent with

CPs, which it is not. It is contended that the IC does not fully comply with

the CPs, as, for instance, the IC does not - save in minor respects - provide

for provincial exclusive powers and functions, while CP XIX does so

unequivocally.

26. It is further submitted that, in case of doubt, the provincial constitution must

be broadly compatible ("bestaanbaar") with the constitutional scheme

expressed by the IC and the CPs. It has been held by this Court that the

CPs have a higher status than the rest of the IC.

Executive Council, Western Cape Legislature, and Others v President of the

Republic of South Africa and Others 1995 (4) SA 877 (CO paras 29, 35,

37 and 41.



27. Strictly speaking the phrase "including the Constitutional Principles" in

section 160(3) of the IC is redundant in that the CPs are part and parcel of

the IC in terms of section 232(4). While the purpose of the inclusion may

well be to confirm that non-consistency with the iC includes, rather than

excludes, the CPs, and while this may present no difficulties if there is no

conflict between the IC and the CPs, if there is such a conflict, however, it

is submitted that the criteria for certification permit of two possible options:

26.1 to provide for primacy; and/or

26.2 to provide for resolution without-primacy.

This matter is considered further hereunder.

C. NON-INCONSISTENCY BETWEEN THE IC AND THE KZN CONSTITUTION

28. All the provisions of the IC and all those of the KZN Constitution may co-

exist without giving rise to a conflict. At no time do the provisions of the

two constitutions give rise to a conflict of duties, obligations, rights or

competences which create a situation in which it is not possible "to obey

two laws" simultaneously. Put simply, the provisions of both Constitutions

are not repugnant to each other.

29. In re The National Education Policy Bill No. 83 of 1995. 1996 (4) BCLR 518

(CC), this Court held that legislation providing for the development of



national education policy which does not impose an obligation on the

provinces to conform with such policy, is not unconstitutional. The KZN

Constitution provides that certain of its provisions shall be suspended or not

become enforceable except in certain circumstances. Those provisions do

not have present obligatory force. Accordingly, it is submitted that those

provisions, giving rise to no duties, obligations or sanctions, cannot be

repugnant to the IC or the Cps.

30. In paragraph 6 of its written argument, the ANC raises certain objections to

the provisions of the KZN Constitution, while in paragraph 10 it accepts that

the provisions of the KZN Constitution listed in paragraph 6 of the argument

"mav well preserve the constitutionality of such constitution". The ANC,

however, contends that this occurs at the expense of certainty. It is

submitted that the application of the doctrine of vagueness is of no

meaningful application in the appraisal of the KZN Constitution and that

certainty is not compromised. This aspect is dealt with below.

31. No conflict can exist between any provision of the IC and any provision of

chapters 5 and 8 of the KZN Constitution, which have no force and effect

in terms of chapter 4 clause 1(2) and chapter 15 clause 1(1). These two

chapters may acquire force and effect only if, when, and to the extent that

the provisions of the IC are substituted with provisions which avoid an

inconsistency.

32. From a legal viewpoint none of the saving and suspensive provisions of the
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KZN creates any uncertainty.

in.

32.1 Chapter 15 specifically lists the provisions which are covered by

various types of suspensive provisions, while clause 1(2) of chapter

4 specifically refers to the whole of chapters 5 and 8.

32.2 Clause 1 (9) of chapter 1 clause 1 (1) of chapter 4, and clause 2(8) of

chapter 14 also provide legal certainty requiring the interpreter to do

nothing more than compare the relevant provisions of the KZN

Constitution with the correspondent provisions of the IC. It is a legal

dogma that this comparison between provisions of law must yield

certainty of result.

33.1 Clause 1(1) of chapter 4 reads:

"Any provision of this Constitution ... which is inconsistent with the
Constitution of the Republic of South Africa, Act 200 of 1993, shall
have no force and effect".

It is submitted that this provision, by itself, should result in the certification

of the KZN Constitution. Additional provisions of the KZN Constitution

proscribe its lack of inconsistency with the IC, preventing the possibility of

conflicts.

33.2 Clause 1(2) of chapter 1, reads:
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" The Government of the Province shall be based on [inter alia] the
Constitutional Principles set out in the Constitution of the Republic of
South Africa Constitution Act 200 of 1993, ...."

33.3 Clause 1(9) of chapter 1 reads:

"This Constitution, to the extent that it is not inconsistent with the
Constitution of the Republic of South Africa, 200 of 1993, shall be
the supreme law of the Province ...u.

33.4 The relevant part of clause 1(2) of. chapter 4 reads:

"... the provisions of the Chapter 8 of this Constitution and the
allocation of powers and functions as set out in the Chapter 5 of this
Constitution, shall come into force and effect, in so far as they are
consistent with the new national constitutional framework provided

33.5 Clause 2 (8) of chapter 14 reads:

"The enforcement of the human rights, recognised and protected in
this Constitution, shall be limited to the sphere of competence and to
the powers and functions of the Province".

34. - In addition, certain provisions and chapters of the KZN Constitution cannot

have force and effect until the final (national) constitution so allows, which

eliminates the possibility that such provisions may conflict with those of the

IC, or may create a conflict in the future with the final constitution. Clause

1 of chapter 15 reads:
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"(1) The following provisions or Chapters of this Constitution shall

come into force and effect only if, and to the extent that they
are not inconsistent with the Constitution referred to in
Chapter 5 of the Constitution of the Republic of South Africa,
Act 200 of 1993:-
(a) Chapter 5;
(b) the words: 'of the Province'in section 2(1} of Chapter

6;
(c) Chapter 10; and
(d) section 1 of Chapter 13."

35. The following provisions of the KZN Constitution are also incapable of

conflicting with the IC, and, from a substantive viewpoint, may be regarded

as future planned amendments of the KZN Constitution. They will come

into force once a two-thirds majority of the provincial legislature so decides,

and they may be modified radically in the process of approval. It is

submitted that these provisions ought to be dealt with in the same manner

in which amendments of a certified provincial constitution will be dealt with,

if and when they are approved by the provincial legislature. Clause 1 (3) and

(4) of chapter 15 reads:

"3(a) The following provisions or Chapters of this Constitution shall
only come into force and effect ifr and to the extent that they
are approved by Parliament by two thirds of all its members
after the relevant provisions have been considered by a
Constitutional Commission:
(i) sections 3 (3) and 3 (4) of Chapter 9;
(ii) Chapter 13, excluding sections 4, 8 and 11;
(Hi) Chapter 8; and
(iv) section 3 (5) and 4 (4) of Chapter 12.

(b) The Constitutional Commission shall be established within
three months of the adoption of this Constitution.

4(a) The following provisions of this Constitution shall come into
force and effect if, and to the extent that they are approved by
Parliament by two thirds of all its members, after consideration
by the Constitutional Commission referred to in subsection (3)
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above, and after the House of Traditional Leaders has been
consulted:

(i) section 1 (2), (4), (5), (6), (9), and (11) of Chapter 9.

(b) The Constitutional Commission shall also consider and
recommend on the inclusion of the competency of the Monarch
to install Amakhosi (Ukuthela Amanzi) and to mediate on
disputes of a cultural nature amongst Amakhosi."

D. THE INTERPRETIVE APPROACH

36. In the Western Cape Legislature case, supra, this Court stated at para 37:

" The language of the Constitution itself provides a strong indication
of the applicability and overriding purpose of the Constitutional
Principles. It should be mentioned that the current Constitution is
itself a transitional measure, designed to tide the country over an
interim period while a new Constitution is being drafted. Indeed, it
proclaims itself as an 'historic bridge'; it was never intended to be the
final destination. Thus while it brings about far-reaching changes in
the governance of this country, it also prescribes and regulates the
process leading towards the achievement of the final Constitution.
In that sense the historic bridge is not just between the past, with all
that characterised it, and the present, which is governed by this
Constitution, but also between the present and the future, which will
be governed in terms of the new Constitution. Various provisions of
the current Constitution prescribe how the new Constitution should
come about and the Constitutional Principles form part of the future-
directed framework, as do certain other provisions contained
elsewhere in the current Constitution. "

37. It is submitted that the provincial constitutions to be passed by the various

provinces indeed form part of this "bridging" process and "future-directed

framework". Provincial constitutions may well be final constitutions, if

passed before the final national constitution has been certified. It is very

significant that the 3 March 1994 amendment allowed provincial
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constitutions to differ from the IC with respect to legislative and executive

structures and procedures and eliminated the requirement of subsequent

non-inconsistency with the final constitution. In this schema, the "bridge"

is to be built by the participation of national and provincial constitution-

making both operating under the unifying force of the CPs.

38. It is contended that an analysis of the CPs points to at least three distinct

"characteristics":

38.1 some of the CPs pertain to the broad nature of the future state

model;

38.2 most, or at least a goodly number, either expressly or by implication

reflect certain values with which the new state model should comply;

and

38.3 some contain detailed prescriptions regarding certain of the

components of the state model.

39. The three "categories" of the CPs which have been identified above are

premised on a conceptual framework of concentric circles, with the first

category forming the outer circle (the encompassing nature of the state

model), followed by a smaller circle inside the broad circle, and finally the

innermost circle {i.e. pertaining to detailed prescriptive rules of the last

category).

v
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40. This construction of the CPs has in fact been adopted by the representatives

of the Constitutional Assembly in their submissions on behalf of the

Constitutional Assembly filed with this Court on 4 June 1996 in support of

the certification of the national Constitution. In paragraph 10 at 13-14 of

their submissions, it is stated as follows:

"A careful examination of the Constitutional Principles reveals that
they fall into three broad categories, which differ in the degree to
which they specify the features of the Final Text:
(a) An outer circle pertaining to the nature of the State, e.g. CPs

I to XVI;
(b) A middle circle of more directive principles, e.g. CP XVII.
(c) An inner circle of principles such as CPs XXIX and XXX, with

more specific instructions that must be followed.

The grouping of the principles into different categories is an aid to
their interpretation. The outer circle of principles left a broader range
of choice to the Constitutional Assembly in drafting the text, and thus
should be interpreted more generously. The innermost circle left a
narrow range of choice to the Constitutional Assembly, and should be
interpreted more restrictively."

41. In interpreting the IC together with the CPs and the provincial constitutional

text, as has been held in regard to the interpretation of the IC, a "holistic,

value-based ... framework" is required.

Coetzee v Government of the Republic of South Africa 1995 (4) SA

631 (CC) para 46.

See too in regard to the "value-based framework" S v Williams 1995 (3) SA

632 (CC) paras 22, 50 and 59; S v Makwanvane 1995 (3) SA 391 (CC)

para 262.
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42. It is submitted that the test of "not inconsistent with" must likewise be

applied in an holistic way, particularly in regard to the first and second

categories of CPs referred above, viz. those dealing with the nature of the

broad state model and those implying certain values. In the process of

applying this test in an holistic manner, the values underlying the provincial

constitution, the IC and the CPs, play an important role.

43. Accordingly, it is clear that our points of departure differ from those of the

ANC as set forth in paragraph 11 of their written argument. Because

certification does not permit of severance - and none of the contending

parties asserts that it does - it must have been contemplated that -

certification is a judgment of the KZN Constitution, taken as a whole, and

not the application of the test of "not inconsistent with" to each and every

provision of the KZN Constitution.

44. Accordingly the application of the test of "not inconsistent with" cannot be-

undertaken in a formalistic and mechanical way.

45. In assisting the province to build an historic bridge through the medium of

the KZN Constitution, it may well be necessary to read down certain parts

of the provincial constitution in a way which would render them not

inconsistent with the IC and/or the CPs, bearing in mind the holistic, value-

based framework referred to above.

E. THE MEANING OF A CONSTITUTION
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46. A provincial legislature may pass "a constitution for its province". The IC

does not define the words "constitution fora province", but merely identifies

some characteristics a provincial constitution must not have in order to be

certified, namely - subject to section 160 (3) (a) - it must not be

inconsistent with the IC itself, including the CPs.

47. As contended on behalf of the ANC in paragraph 3 of its written argument,

section 160 of the IC grants a constitution-making power in addition to the

legislative competence conferred on the provincial legislatures by sections

125 and 126 of the IC.

48. A constitution's the instrument which organises and regulates the exercise

of the powers of a political body. A constitution also determines the

restraints and the parameters which control powers and functions of

government, which can also be expressed in the form of a bill of rights. Bills

of rights are common in most constitutions, including those of political

subdivisions of federal systems such as the United States and Germany.

Typically, and arguably necessarily, elements of a constitution are its

geographical area of application, namely a clause on the "territory", and the

criteria which identify the relation between the government established by

the constitution and the subjects of such government, namely the citizenship

or residency clause.

49. The meaning of the word "constitution" as used in section 160 of the IC

may not be different in nature from the meaning of the word "constitution"
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in other sections of the IC. This reading is confirmed by:

49.1 the wording of section 160 which refers to "a constitution for

its province" as synonymous with "a provincial constitution",

thereby suggesting that a "provincial constitution" is nothing

more than a "constitution" which applies to a province only;

and

49.2 the fact that the KZN Constitution is riot limited to executive

and legislative structures and procedures of a province which

may differ from the IC, while the "rest" of the provincial-

constitution must be not inconsistent with the IC. This

requirement of non-inconsistency necessarily applies only to

matters over and above the legislative and executive structures

and procedures of the province referred to in section 160(3)(a).

. A Therefore, a provincial constitution is something with a content value similar

to that of the IC, subject to the limitations which must be not inconsistent

with the IC and the CPs.

50. Starck, quoting Jellinek Allqemeine Staatslehre. 3rd edition, at 505, defines

a constitution as:

"Those rules of law which identify the highest organs of the state,
and which establish the manner of their creation, their relationship to
each other and their sphere of influence. Furthermore, it determines
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the basic position of the individual in relation to state power. "

The Constitutions of the New German Lander and Their Origin: A
Comparative Analysis (Konrad Adenauer - Stiftung, Occasional
Papers, June 1995 at 13 Bl.

According to Starck, loc cit, a constitution thus lays down the

creation, jurisdiction and procedures of state organs along with

human rights against the state.

51 . De Smith & Brazier, Constitutional and Administrative Law, 6th edition

(1990) at 4:

"Quite often the text, or much of the text, of a constitution is not
intended to be taken literally. It sets out the framework of
government postulates how it ought to operate, and makes
declarations about the purposes of the State and society and the
rights and duties of citizens; but no real sanction is provided against
violation of particular provisions of the constitution. Much of the
constitution is 'programmatic', an affirmation of dogma or of
objectives to be realized one fine day ..."

52. As stated by Doolan, Constitutional Law and Constitutional Rights in Ireland,

3rd edition (1994) at 2-3:

"Because a constitution signals a new political beginning, many
constitutions contain explicit guarantees of rights and freedoms to be
enjoyed by the individual. Remembrance will be made of the
injustices that went before because of a colonial or dictatorial regime.
A new political beginning demands a new attitude towards the
individual. The individual is elevated into constitutional significance.
The individual's role is not alone that of the governed but of the
governing. As far as it is practicable the individual is allowed to
exist develop and be possessed of rights that cannot easily be
negatived. Some constitutions will incorporate ideological
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pronouncements in the form of principles by which the community
ought to be guided or to which it might aspire. These principles
must be given effect when interpreting the constitution and when
ordinary laws and actions are to be judge. Such ideas will depend on
the political and moral beliefs of the community. While a study of
constitutions will exhibit an array of differing philosophies, a central
feature of constitutions will be some idealistic foundations. "

And at 5-6:

"... if the Constitution is to remain vibrant and relevant it is imperative
that it lends itself to differing and changing interpretations. If the
Constitution loses this quality its importance will fade. "

53. Schuppert, "The Constituent Power", in Starck Main Principles of the

German Basic Law (1983) at 49:

"The typical characteristics of a constitutional precept is breadth and
openness with which it is formulated. It follows from this that the
codification of the content of such a precept is possible only by
relating it to the actual and relevant societal circumstances involved. "

•^ ; 54. Karpen, "Rule of Law", in Karpen (ed) The Constitution of the Federal

Republic of Germany (Essays on the Basic Rights and Principles of the Basic

Law with a translation of the Basic Law) (1938) at p173 states:

"The Constitution is 'political law'; politics are characterised by
antagonism and competition of strong vested interests. "

55. Comparative experience indicates that often subordinate political entities do

not have an autonomous power to adopt a constitution. In Canada



W 23

provinces do not have constitutions, and in Italy and Spain their statuti are

adopted by national legislation in the case of ordinary provinces, or by a

national constitutional law in the case of "special autonomy" provinces such

x as Catalonia, Sicily, Trentino Alto Adige or the Basque country, subject to

review of the respective Constitutional Courts. The autonomous adoption

of a constitution is typical of federal systems such as the United States of

America and Germany. These considerations are relevant to support the

proposition that section 160 of the IC grants to provinces limited constituent

£ power to participate in the construction of the "historical bridge" referred to

in paragraphs 35 and 36 above. They are also relevant to determine the

type of constitution one could legitimately expect a province to adopt.

F. THE NON-ENFORCEABLE ELEMENTS OF THE KZN CONSTITUTION -

CHAPTER 15

56. The effect of chapter 15 of the KZN Constitution is either to defer certain

^ chapters and clauses from coming into effect or to preclude them from

obtaining legal enforceability unless and until certain conditions have been

met.

57. Chapter 15 provides for two different kinds of deferral or suspension:

57.1 Clause 1(1) makes the coming into force of certain parts dependent

on their not being inconsistent with the new national Constitution.



24

57.2 Clause 1(2) makes the coming into force of certain parts dependent

on the provincial legislature not adopting a resolution supported by at

least 40% of all its members to the contrary.

58. It is not at all unusual for parts of a constitution to be ]n the constitution,

but not a part of it, in the words of Seervai, Constitutional Law of India 4th

edition (1993) Vol. 2 para 17.1 at 1923.

59. So, a preamble - unless stated to the contrary in the Constitution - does not

form part of it. As stated by Wheare, Modern Constitutions, 2nd edition

(1966) at 49:

"Let it be said at once that a preamble to a Constitution, which is not
itself part of the Constitution and therefore not part of the law, is not
only permissible but even desirable. "

See too, e.g., Jacobson v Massachusetts (1905) 197 US 11.

60. As is well-known, the Indian Constitution contains a number of directive

principles. Seervai, loc cit, comments on these directive principles as

follows:

"... directive principles impose no legal obligation on Parliament or the
State Legislatures to make laws complying with directive principles
and confer no rights on any person which he can enforce in any
court. Therefore, directive principles are not law at all, much less a
part of the supreme law. Paradoxically, Part IV of our Constitution
{directive principles} is in our Constitution but not a part of it in the
sense in which Parts I to /// and V to XXI are parts of our
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Constitution. This is because Part IV of our Constitution is the only
Part, the violation of which by a law does not render it pro tanto void.

17.2 It is not necessary to go into any great detail as to the nature
of 'law'. Sir Frederick Pollock, in discussing "The Nature and
Meaning of Law" brought out the nature of "law" by observing
that:

'In one sense, we may well enough say that there is no
law without a sanction. For a rule of law must at least
be a rule conceived as binding; and a rule is not binding
when anyone to whom it applies is free to observe it or
not as he thinks fit. To conceive of any part of human
conduct as subject to law is to conceive that the actor's
freedom has bounds which he oversteps at his peril"
..."On the whole the safest definition of law in the
lawyer's sense appears to be a rule of conduct binding
on members of a commonwealth as such".

Applying Sir Frederick Pollock's observations to Part IV of our
Constitution it is clear that the directive principles there laid
down are not binding when the State to whom they apply is
free to observe them or not as the State thinks fit. It follows,
therefore, that if directive principles had been struck out of the
Constitution nothing would have happened." (emphasis

supplied).

See too Basuf Constitutional Law of India. 6th edition (1991) at 125.

m
Austin, The Indian Constitution: Cornerstone of a Nation (1966) at 51-52.

61. "Sunrise clauses" are known in various federal/regional systems of the

Western world, such as, e.g., the autonomous communities (or regions) of

Spain pursuant to the 1978 Spanish Constitution. A recent example of

such a clause is to be found in the Constitution of the Land Brandenburg -

an erstwhile East German area - which became a Land of the Federal

German Republic after reunification in 1990. Article 22(1) of this
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Constitution, which deals with the eligibility of citizens to vote and stand for

election, contains a sunrise clause 11 to the following effect:

"Other residents of Brandenburg shall enjoy these rights within and
to the extent of the provisions of the Basic Law."

So, when the Basic Law eventually permits non-citizen residents of

Brandenburg shall be permitted to vote there.

•62. "Sunrise clauses" are not unknown in our constitutional history. So section

151 of the South Africa Act, 1909 and the Schedule thereto made provision

for the possible future incorporation of certain adjoining territories into the

Union of South Africa. The Schedule elaborated in great detail on what

was to happen in the event of any such territory being incorporated.

63. It cannot be gainsaid that the IC is the current constitution of the country.

Chapter 5 thereof lays the foundation for the adoption of the new (national)

Constitution. Section 73 deals with the passing of the new constitutional

text, requiring certification thereof by this Court in terms of section 71,

which requires the new constitutional text to comply with the CPs. . These

very widely phrased principles are intended to be given detailed

constitutional texture in the future.

Western Cape Legislature case, supra, para 41.
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The function and operation of the CPs are both future-directed
- ̂

Western Cape Legislature case, loc cit.

64. The chapters and clauses referred to in chapter 15 of the KZN Constitution

and chapter 5 of the IC, may well be termed "sunrise clauses", as referred

to by Karthi Govender, loc cit. The directive principles in the Indian

Constitution may be considered, inter alia, as solemn aspirations.

65. The coming into effect of the provisions of clause 1{1) of chapter 15 is

wholly dependent on their not being inconsistent with the new Constitution.

As stated by Karthi Govender, loc cit:

"The IFP's proposals provide both for a temporary distribution of
power in terms of the interim Constitution and for their final vision of
an appropriate distribution of power which is introduced under the
protection of a "sunrise clause". These proposals provide for
significant original and exclusive powers which are to be given to the
province of KwaZulu-Natal. The purpose of the "sunrise clause" is
to suspend the operation of the chapter on the division of powers
until the final Constitution has sanctioned this arrangement. "

66. Matters within the purview of clause 1 (2) of chapter 15 will come into force

and effect if the resolutive conditions are not met, viz. after six months

from the certification of the provincial constitution, but only if the provincial

legislature has not adopted a resolution by at least 40% of all its members

to the contrary. The threshold for these conditions to come into effect is

not very high. Accordingly, it would appear logical to take the provisions
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of clause 1 (2) into consideration for purposes of the present certification

proceedings as it is highly likely that they will obtain legal enforceability

presently.

67. By necessary implication clause 1(3) of chapter 15 makes provision for

further negotiations, as is borne out by the reference to and the role

ascribed to the proposed Constitutional Commission. It is contended that'

these issues are too tentative to be the subject of certification at this stage.

68. Except for matters falling within the ambit of clause 1(2) of chapter 15, it

is submitted that the most practical way for this Court to deal with the

remainder of the deferred portions will be as set out in 24 and 25 above.

G. THE MEANING OF SECTION 160(3)(a) s

69. The proviso contained in subsection (3)(a) derogates from the requirement

contained in section 160{3) that a provincial constitution shall not be

inconsistent with the provision of the IC including the CPs. This provision

could properly be rephrased as stating that:

"a provincial constitution may be inconsistent with a provision of the
IC and with the CPs with respect to matters relating to legislative and
executive structures and procedures of the province. "

70. A provincial constitution may provide for the following matters without

being limited by the contents of the IC:
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70.1 executive structures;

70.2 executive procedures;

70.3 legislative structure; and

70.4 legislative procedures.

A provincial constitution may establish different legislative procedures and

structures which could include a bi-cameral rather than a mono-cameral

system and the establishment of an executive rather than a parliamentary

form of government. It is submitted that the meaning of section 160(3)(a)

is that a provincial constitution may rearrange, as it see fit, the form of

government of a province for as long as it does not affect the ambit of

provincial powers and functions.

71. The legislative history of this provision is relevant to its interpretation. This

Court has indicated that statements of the intentions of those who

participated in the negotiation process which produced the IC are not

necessarily relevant to its interpretation. However, it is submitted that in

the case of section 160 (3) its legislative history, rather than the positions

expressed by single negotiators, are essential to interpret its meaning.

See: S v Makwanvane and Another, supra, paras 12-19.
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72. After many months of political conflicts, subsection 160(3)(a) in its present

formulation was introduced by a constitutional amendment passed on

3 March, 1994, as a concession to the Freedom Alliance, of which the IFP

was a leading member. This amendment was the result of six months of

intense negotiations which began in October 1993.

73. From September 1993 the IFP first, and thereafter the Freedom Alliance,

requested that the IC should not contain provisions regulating how provincial

autonomy should be internally organised and demand that the IC limit itself

to defining the ambit of provincial autonomy. At the same time the Freedom

Alliance requested, a larger ambit of provincial autonomy, following which

several written compromise proposals were put forward during November

and December 1993.

" 74. In the course of the negotiations the Freedom Alliance and the NP /South

African Government ("SAG") agreed that all sections related to provincial

structures and procedures would be removed from the national Constitution

and put into a Schedule which was to become a pro forma provincial

constitution applying until and unless a province adopted its own

constitution. However, because of the difficulty of removing so many

provisions from the constitutional text, requiring complex re-drafting of all

cross references, it was then agreed to seek a different solution.

75. The background of the present text can be found in the joint proposed

amendments to the Constitution introduced in Parliament on 21 December
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1993, by D P A Schutte, MP and Minister of Home Affairs, on behalf of the

SAG/NP, and by J H Mentz, MP on behalf of the IFP, and known as the

Yellow Paper. The relevant text read:

"(3) The provincial legislature shall be entitled to pass a constitution
for the Province by two-thirds majority of its members, and
such constitution may determine any matter provided for in this
constitution relating to the structure, powers and functions of
that Province, provided that such constitution shall
(a) be consistent with the provisions of Chapter 3
(b) be consistent with the Constitutional Principles set out

in Schedule 4 and incorporate sections 126 and 155 to
159."

[House of Assembly, Order Paper, 21 December 1993, p558]

76. The agreement on this section reached in the Yellow Paper operated against

another agreement on the reformulated sections 126 and 155 to 159, which

substantially increased the area of provincial autonomy and the ambit of

provincial powers and functions, in terms of these proposed amendments,

a provincial constitution would have needed to incorporate in its text only

sections 126, 155, 156, 157, 1 58 and 159 of the IC so as to provide for

"consistency" with the bill of rights and the CPs. These amendments were

rejected by Parliament.

77. During the tripartite negotiations which began on 7 January 1993 the

VW/oiv Paper agreement on provincial autonomy relating to sections 126 and

155 to 159 was unacceptable to the then SACP/ANC alliance. During

negotiations, Messrs J. Slovo andC. Ramaphosa tried to solve this deadlock

proposing that greater concessions could be made on section 160 which

became the "soft spot" which, it was said, could "unlock" all other issues..
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A breakthrough was reached when the present formulation of 160(3){a) was

introduced by Prof F. Venter on behalf of the SAG and was endorsed by

D P A Schutte first, and then by Minister R P Meyer on or about

19 January 1994. The text of this formulation read as follows:

n(3) A provincial constitution may make provision for legislative and
executive structures different from those provided for in this
constitution."

A 78. On 27 January 1994 the ANC made a formal written proposal to the

Freedom Alliance in which the Venter proposal was accepted in principle,

but was substantially re-worded to read as follows:

"(3) A provincial constitution may make provision for legislative and
executive structures different from those provided for in
section 127 to 154 of this constitution, (emphasis added).

(4) Subject to subsection (3) a provincial Constitution shall not be
inconsistent with -
(a) a provision of this constitution and the Constitutional

Principles set out in Schedule 4; and
(b) a provision of the new constitutional text."

79. The Freedom Alliance formally rejected in writing the ANC proposal, and

responded to it with a counteroffer contained in a document dated

7 February 1994 suggesting inter alia that section 160(3) should have been

rephrased as proposed in the Venter proposal, for the specific purposes of

addressing some fundamental objections to the wording and structure of the

IC which the Freedom AJIiance had tabled since 1_6 November 1993 with

respect to:
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79.1 provincial police;

79.2 provincial financial functions, especially with respect to the

Auditor-General;

79.3 local government, with respect to the limitation that provincial

legislative functions be exercised within the constrains of chapter 10

of the IC; and

79.4 provincial civil service.

80. The Freedom Alliance indicated that these objections, which had been

previously addressed in the Yellow Paper, could be otherwise addressed if

the limiting reference to sections 127 to 154 set forth in the text of the

ANC offer were eliminated from the reformulated section 160 (3), and the

word "procedures" were added in addition to the word "structures". The

purpose of this additional concession requested by the Freedom Alliance

was that of including any other section in the IC which refers .to any

legislative and executive structure and procedure beyond those referred to

in sections 127 to 154 of the IC. This amendment, which was then

accepted, was moved also for the specific purpose of capturing the

provisions in the ic relating to provincial civil1 service, local government,

provincial auditing functions and provincial police which during the

negotiation process had always been discussed as executive or legislative

structures and procedures.
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admissibility of background material in S v Makwanvane and Others, supra,

paras 12-19, what is set forth above falls to be accepted as admitted

material by this Court.

82. The meaning of "legislative and executive structures and procedures" is

consistent with the foregoing legislative history. These words are to be read

against the fundamental constitutional theory which divides government into

three branches: the executive, legislative and judicial branches, which theory

has been followed in the IC. In terms of sections 126 and 144 of the IC, a

provincial government may exercise only legislative and executive powers

and functions, to the exclusion of judicial functions.

83. Section 160(3) of the IC is to be understood as follows. A province may

not, in passing a constitution, assume a power that it does not enjoy in

terms of the IC. But a provincial constitution may, given the allocation of

powers to the provinces in terms of the IC, introduce executive and

legislative structures and procedures that are different. The provinces enjoy

a freedom to entrench in their constitutions quite different structures and

procedures of an executive and legislative kind, within which structures, and

by means of which procedures, the provinces exercise the powers allocated

to them.

84. Accordingly, save in respect of items 11.1 and 11.6 of paragraph 11 of the

GNU's written argument, the balance of the items listed in paragraph 11 fall
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paragraph 9(2) of the GNU's argument, the applicability of laws is a matter

that can be readily determined and accordingly does not give rise to

inconsistency.

85. With respect to legislative powers and functions relating to local government

and police the extent of provincial legislative powers is further,qualified by

additional parameters set out in chapters 10 and 14 of the IC. However,

it must be noted that only portions of these two chapters relate to the

"extent" to which provincial legislative powers can be exercised in respect

of these two subject matters, while the many provisions of these chapters

refer to "legislative and executive structures and procedures" regulating and

administratively structuring the exercise of provincial competencies in these

matters.

86. Section 162 of the IC, the. meaning of which is somewhat problematic,,

corroborates the foregoing interpretation of section 160{3)(a). In fact, the

power of the Constitutional Assembly to dissolve a provincial legislature and

call a provincial election after the commencement of a provincial constitution

can only be explained in the case in which a provincial constitution has

derogated from sections 128 and 1 54 of the IC, for instance establishing in

the province an executive rather than parliamentary form of government, in

which case there would no longer be a mechanism to dissolve the provincial

legislature through a vote of no confidence.
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87. Therefore, the import of section 160(3)(a) is that a provincial constitution

may determine any aspect relating to its internal form of government.

88. As recognised by the ANC in paragraph 3 of its argument the drafting of a

constitution is an additional legislative competence of a province beyond

those listed in Schedule 6 of IC. It is submitted that, a province, when

exercising this additional legislative competence, does not need to fill in all

the details in its constitution, and may defer this task to subsequent

provincial legislation. It is therefore submitted that, within the parameters

set forth in the provincial constitution, a provincial constitution may enable

a province to legislate further on any matter which could have been covered

by such provincial constitution, such as legislative and executive structures

and procedures. To the extent that these matters can be dealt with in the

provincial constitution, the provisions of the KZN Constitution relating to its

electoral law and the civil service employed by the province may be

implemented by a law of the province.

H. APPLICABLE INTERPRETATIVE CRITERIA

89. A provincial constitution, just like a national constitution, is to be interpreted

on the basis that it reflects a foundational political and moral compact as to

the governance of a province.

90. In seeking to interpret a constitution the following principles are of general

application: ..
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90.1 Each of the provisions of a Constitution must have meaning;

however difficult, abstract, or abstruse the language may be, the

provisions of a constitution have content.

90.2 The Constitution must be understood as a coherent document,

provision should be interpreted to express a coherent framework of

government.

90.3 The Constitution should be interpreted on the basis that its framers

have sought to achieve a constitution that would express the highest

aspirations of constitution-making, and in particular that such a

constitution was intended to embody the basic elements of the rule

of law and the requirements of a "Rechtsstaat".

90.4 In approaching the question of certification, the criterion of "not

inconsistent with" should be applied generously so as to seek

harmonisation and to give effect, to a constitution unanimously

adopted. In doing so, those who interpret the Constitution should

utilise the technique of "reading down" so that if a restrictive

interpretation is reasonably capable of being given to a provision, that

interpretation should prevail if by so doing, the KZN Constitution is

thereby rendered not inconsistent with the IC. See further in this

regard the approaches already sanctioned in the IC to interpretation

in sections 126(5) and 232(3).
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is to say the court will recognise that in exercising the power to pass

a provincial constitution, there are many ways in which that power

may be legitimately exercised, subject only to the constraint of the

provincial constitution not being inconsistent with the IC.

91. It is submitted that, with respect to any of the provisions of the KZN

Constitution, if they are reasonably capable of an interpretation not

inconsistent with the provisions of the IC, that interpretation should prevail.

92. It is contended that it is not within the scope of the process of certification,

which merely assesses non-inconsistency, to investigate whether the text

of a provincial constitution is clear, or could give rise' to future

unconstitutional actions adopted by a provincial government, for such

actions would be the subject of future constitutional adjudication challenging

their validity.

93. The IC is capable of a broad spectrum of interpretations and implementation

options. For instance, a legitimate interpretation of the Constitution may

characterize provincial powers and functions as "primary" with respect to

all Schedule 6 matters, based on the "prevalence" of provincial legislation

set out in section 126 (3) of the IC. This different emphasis gives full effect

and explanation to the language of subsection 126 (2A) and (3), while

expressing a notion of ful| concurrence of powers between the national and

provincial levels of government. Similarly, the definition of the province as
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a "self governing province" is one of the possible readings of the status of

provinces under the IC which may coexist with other of a different

emphasis.

94. It is submitted that in adopting a constitution, and in the exercise of its

legislative functions, a province has as much a right of interpreting the IC

and teasing out of it all its possible implications and multi-faceted valencies

as the national Government does. The fact that the IC, as any constitution,

is capable of diverse interpretations may be reflected in the fact that a

province adopts a different interpretation of it than that empjoyed by the

national Government. It is submitted that for as long as both the national

and provincial interpretations of the IC are legitimate, and to the extent that

they are not repugnant to each other, their diversity should be regarded as

,' being permissible, inasmuch as there is no direct conflict and they can co-

exist.

95. It is submitted that in determining the meaning of the KZN Constitutionals

Court ought, in the first place, to defer to legitimate readings of what the

KZN Constitution says it means. This includes:

95.1 the conclusion that those portions which the KZN Constitution

defines as having no force and effect are indeed such, even though

they appear in the KZN Constitution;

95.2 section 3 of Chapter 14 of the KZN Constitution being paramount to
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its interpretation.

I. THE COMPLAINT OF CONTINGENCY

96. The KZN Constitution provides for two kinds of suspended provision.

97.1 Firstly, the KZN Constitution provides that certain of its provisions will not

come into force and effect until certain conditions are satisfied. [Chapter

1 5 sections 1(1) and (3); chapter 4 section 1(2)].

97.2 Secondly, the KZN Constitution provides that certain provisions will come

into effect within a specified period unless certain conditions are satisfied,

[chapter 15 section 1(2)].

98. There can be no difficulty with.the second species of suspended provision.

The provisions are self-executing, unless the stated percentage of the

legislature can, within a stated time, muster the required support.

99. The ANC's complaint is directed at the first species of suspended provision,

and in particular those provisions framed to take effect only when the final

Constitution is promulgated, and then to the extent that such provisions are

consistent with the final Constitution. (ANC heads paragraphs 16 and 17).

100. The ANC argues that if these suspended provisions are inconsistent with the

IC, that want of consistency is not cured if the provisions are later found to
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be in conformity with the final Constitution. The premise of the ANC's

argument is stated as follows:

"Although these provisions wili not have any effect during the
operation of the interim Constitution, their certification must depend
on their consistency with the Interim Constitution and not with the
final Constitution."

(ANC heads paragraph 17).

101. The premise, however, does not lead to the conclusion that the suspended

provisions are not consistent with the IC.

102. The suspended provisions form no part of the obligatory or enforceable

content of the KZN Constitution as it now stands. The correct analogy is

that of a suspended condition in a contract; the condition suspends

obligations until the occurrence of a future uncertain event.

103. Thus the powers and functions allocated in terms of chapter 5 of the KZN

Constitution, being suspended, do not form any part of the power that the

legislature and executive of the KZN Constitution will enjoy upon

certification.

104. The criterion of certification may accordingly be applied without giving rise

to any repugnancy because the powers that the KZN legislature and

executive enjoy meet the criterion of certification.
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is certified and insofar as the suspended provisions are consistent with the

final Constitution. The final Constitution will itself adopt a criterion as to

the basis upon which a province will enjoy the power to pass a provincial

constitution ("the new criterion of consistency"). The final Constitution and

its new criterion of consistency will necessarily supplant the existing

criterion contained in the IC. Accordingly, it is submitted, the suspended

provisions cannot be inconsistent with the IC because the condition that

gives the provisions force and effect provides a new criterion of consistency

that takes the place of the existing criterion of consistency in the IC.

106. Indeed, elsewhere in the ANC's arguments there is some recognition of this

point, for the ANC submits in paragraph 10 of its argument that "the

provisions of the provincial constitution listed in para 6 above may preserve

the constitutionality of that Constitution. However they do so at the

expense of certainty."

107. The ANC contends that any part of the provincial constitution inconsistent

with the IC is ultra vires and is not saved by providing that the suspended

provisions will only come into effect if and to the extent that they are not

inconsistent with the final Constitution. {ANC heads of argument para 18).

108. In the first place it is submitted that section 160{3) does not limit the

provincial legislature's power to pass a constitution, but rather provides the

criteria in terms of which certification is to be judged. Thus it is significant



213
43

that in terms of section 160{4) of the IC the failure to certify is not

expressed to render the provincial constitution invalid but simply of no force

and effect. Accordingly, it is submitted that any part of a provincial

constitution that is not consistent with the IC is not ultra vires but is simply

of no force and effect:

See In re: The National Educational Policy Bill No. 83 of 1995, supra,

para 19.

109. Accordingly, the suspended provisions do not operate to render what is ultra

vires intra vires, but rather as analysed above, the suspended provisions,

having no exigible content, meet the criteria of certification set out in

section 160(3) of the IC:

110. It is further submitted that authorities relied upon by the ANC in paragraph

19 of its argument are not apposite. Consistency with the final

Constitution does not validate the exercise of an ultra vires enactment,

rather the requirement the new criterion of consistency set out in the final

Constitution is self-validating, in that the final Constitution will itself provide

the criterion of what is intra vires.

The chain of reasoning

111. There is a further argument which ought to incline this Court in favour of the

suspended provisions.
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112. Chapter 15 section 1(1) of the KZN Constitution provides that the

suspended provisions must not be inconsistent with the final Constitution.

The final Constitution must comply with the Cps contained in Schedule 4

of the IC [section 71(1}(a) of the IC].

113. Since compliance is a more rigorous test than "not-inconsistent with", if the

suspended provisions in the KZN Constitution are not inconsistent with the

final Constitution, and the final Constitution must comply with the CPs, it

follows, logically, that the suspended provisions will not be inconsistent with

the CPs.

114. It follows further then that the suspended provisions, such as chapter 5, can

only be inconsistent with the IC to the extent that the IC itself is

inconsistent with the CPs. The certification of a provincial constitution

requires that the provisions of a provincial constitution be not inconsistent

with the IC, including the CPs. The requirement is thus on the face of it a

cumulative one in terms of which the provincial constitution must be not

inconsistent with both the IC, excluding the CPs, and that portion of the IC,

being the CPs, contained in Schedule 4. However, if the CPs are

inconsistent with provisions in the IC, excluding the CPs, then it is not

logically possible for a provincial constitution to be not inconsistent with

inconsistent portions of the IC. There must be a means of determining, in

the event of any provision of the IC being inconsistent with the CPs,

whether the provincial constitution is to be judged not inconsistent with the

CPs or with the provision of the IC. It is submitted that any such conflict
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must be resolved in favour of the CPs which enjoy primacy.

"21,5

115. Accordingly, it is submitted that the chain of reasoning set out above leads

to the conclusion that since the suspended provisions must be not

inconsistent with the final Constitution, the suspended provisions will in the

relevant sense also be not inconsistent with the IC.

116. One way in which the entire difficulty of any conflict between the CPs and

the balance of the IC can be avoided-is by providing for suspended

provisions. That avoid any conflict between the CPs and the balance of the

IC by applying a test of consistency against the final Constitution as a rule

of resolution. While there may indeed be other ways of drafting a provincial .

constitution which would avoid any conflict between the CPs and the

balance of the IC, the suspended provisions adopted in the KZN Constitution

is a permissible constitutional mechanism which is not inconsistent with the

IC.

117. We submit further that the contents of chapters 5 and 8 of the KZN

Constitution are not inconsistent with the CPs.

J. THE SUPREMACY PRINCIPLE

118. In paragraph 22 et seq. of its argument, the ANC contends that the KZN

Constitution conflicts with the supremacy clause and the supremacy •

principle. Section 4(1) of the IC provides that the IC shall be the supreme
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law of the Republic and that any law, which includes a provincial

constitution, inconsistent with the Constitution shall be of no force and

effect to the extent of the inconsistency.

119. The ANC contends that certain provisions of the KZN Constitution are

inconsistent with the supremacy clause and CPIV. However, this conclusion

is not warranted by the express language of clause 1 (9) of Chapter 1 which

indicates that the KZN Constitution is the supreme law only to the extent

that it is not inconsistent with the IC. The other provisions of the KZN

Constitution must be read in light of this fundamental principle.

120. The first complaint is in respect of chapter 3, clause 30(3). This clause is

not inconsistent with the supremacy clause. Whichever way section 30(3)

is read, the entrenchment of the right in chapter 3 of the KZN Constitution

cannot be construed as denying the existence of other classes of rights,

including those recognised by the IC. The meaning of this clause-is defined

by the context to which it belongs, that of the bills of rights, and is more

fully discussed below. It shall suffice to anticipate that the ANC reading of

this sub-clause is flawed by the false premises from which it proceeds. A

provincial constitution may not override the national Constitution and this

sub-clause must be read accordingly. The supremacy of the national bill of

rights cannot be put in question, and the national bill of rights exists by

virtue of its position in the constitutional scheme of the IC. Sub-clause (3)

merely incorporates within the provincial constitutional scheme additional

rights. The non-recognition of chapter 3 in the IC by the KZN Constitution
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does not hereby render those nugatory in any sense. It simply defines the

content of the KZN Constitution.

121. A provincial constitution cannot overturn the supremacy of the rights

recognised in chapter 3 of the IC. Having no power to subvert the

supremacy of chapter 3 of the IC, section 30(3) of the KZN Constitution

cannot be said to be inconsistent with the IC.

122. Chapter 4 clause 1(2) does not violate the supremacy clause or the.

supremacy principle in that the proviso simply restates a requirement of the

certification of the final constitution set forth in CP XVIII(2), namely that the

powers and functions of the provinces shall not be substantially reduced.

As the KZN Constitution has no power to dictate criteria for the certification

of the national constitution, nor any matter related to the national

constitutional framework, this proviso merely qualifies the extent to which

the suspended provisions of the KZN Constitution are meant to come into

force and effect once the possibility of a conflict with the national

constitutional framework is eliminated. It states that chapter 5 may not

replace chapter 4 if the powers of the province are reduced.

123. The considerations set out in the preceding paragraph also apply to chapter

4 clause 1 (9). It is contended that the words "which does not substantially

reduce the fiscal autonomy of the province" are to be read down to mean

that insofar as the province enjoys fiscal autonomy then such autonomy is

not to be substantially reduced. Accordingly, on this interpretation, the
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provisions of chapter 4 section 1(9) do not offend against the supremacy

clause orthe supremacy principle. The provisions of a provincial constitution

may not change the fiscal powers of a province, and this proviso is directed

only to the provincial government as a directive to be implemented to the

extent allowed by the national constitutional framework. It is a directive to

"hold onto" existing fiscal powers, which the provincial government may

need to implement in its future negotiations with the national government

or by requesting the delegation of additional fiscal powers, if needed. It is

completely permissible for a constitution to contain directives. With respect,

to this, as well as many other constitutions of SPR's (states/provinces/

regions) of the world, it is the role of the interpreter to recognise from the:

national constitutional scheme that some provisions are mere directives to

the provincial government .

124. Similarly, in respect of clause 1 (1) of chapter 10 and clause 3{2) of chapter

11, both provisions which might appear to violate the supremacy clause,

should be read down for what they are ih light of the fact that they cannot

be what the ANC reads them to be. They control the exercise of provincial

powers only, directing the provincial government to assert its autonomy

with respect to these powers to ensure that they are not substantially

diminished as compared to the status quo ante within the limits of what is

allowed by the national constitutional framework, including the requests.in

terms of section 126 (6) of the IC. This, as well as the foregoing, are part

of the bridge that the KZN Constitution is building between past and future.

It should also be noted that in terms of clause 1{1) of chapter 15, clause
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1 (1) of chapter 10 has no force and effect, and therefore may not give rise

to a conflict with the provisions of the IC.

125, In paragraph 23.6 of its argument the ANC objects to clause 9(5) of

chapter 13 which reads:

"Public protectors shall be independent and subject only to this
Constitution and the law of the province. "

In terms of clause 1 (3)(a) of chapter 15 this clause has no force and effect.

This clause is not a violation of supremacy. It simply states that since the

provincial public protectors are created by the provincial constitution and

empowered to act under the provincial constitution, that is the source of

their power. In any event, it is submitted that the public protectors - as

part of the executive structures of the province - fall within the provisions

of section 160{3)(a) of the IC and accordingly in this respect the KZN

Constitution is not bound to be not inconsistent with the IC.

126. Chapter 14 clause 2(12) provides consistency with the final Constitution of

the Republic of South Africa, provided that the provincial powers are not

substantially inferior to those provided for in the IC. The proviso is a

condition of certification of the final. Constitution set forth in CP XVIII{2),

and is accordingly no more than a statement of what the final Constitution

must provide. A provincial constitution is not bound to be consistent with

the new constitutional text, as this requirement previously imbedded in
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section 160 (3) of the IC has been deleted from it. The new constitutional

text could very well provide that all provincial constitutions adopted prior to

its coming into force do not require to be in compliance with it, which is

strongly suggested by CP XVIIK2) itself. Therefore, this is an additional

limitation which the KZN Constitution has imposed on itself of its own

volition, thereby being entitled and free to qualify the extent of this

obligation. Obviously, if the next constitution requires the KZN Constitution

to bring itself into compliance with it, this clause of the KZN Constitution

will be overridden and its proviso might not be applicable. The balance of

this clause is not an assertion of supremacy, but rather a condition of

consistency with the final Constitution.

K. ALLEGED INCONSISTENCY WITH THE CONSTITUTIONAL POWERS OF THE

NATIONAL GOVERNMENT

127. The descriptions offered in chapter 1 do not redefine the constitutional

relationships between KwaZulu Natal and the national government. How

best to capture the nature of the IC is a matter of debate.

See in this regard Chaskalson et al. Constitutional Law of South Africa

(1996) para 4.4 pp4-12.

So, eg. Chaskalson et al op cit para 5.1 p5-1 states:

."... it is most accurate to described [the iCJ as a federal system with
unitary features."
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And see Bertus de Villiers in The Federal/Unitary Debate: Is There Light at

the End of the Tunnel? Vol. 1 No. 1 of The Human Rights and Constitutional

Law Journal of Southern Africa (March 1996) 6 at 14 where the learned

author states: "

"An analysis of the interim Constitution shows that it complies
sufficiently with federal principles for South Africa to be classified as
a federal rather than a unitary state. That is not to dispute the fact
that the Constitution has certain centralized features. . This has been
exacerbated by the limited resources of the provinces. Nevertheless
the interim Constitution can be regarded as 'federal'. "

128. The descriptions of the province as "self-governing" and one of a. "united

federal framework" do not, by way of language, redefine the relationships

between the province and the national government. In the first place it is

submitted that chapter 1 must be understood within the scheme of the KZN

Constitution as a whole. As such, it does not, in fact, restructure any

relationships at all. It is simply a statement reflecting the constitutional

philosophy of the province, giving guiding directives to the provincial

government, and must be understood within the constitutional framework

of what is constitutionally possible.

The purpose of chapter 1 within the constitutional scheme of the province

is simply to state that:

128.1 Insofar as the province enjoys powers, it should exercise those
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powers so as to enjoy the greatest measure of self-government

that it may enjoy, within the constitutional framework provided

by the IC or the final constitution. In this respect it is a

directive of constitutional policy to its government;

128.2 The KZN Constitution is entitled to give its own reading of the

IC which is not inconsistent with the IC provisions; and

128.3 It may be construed as giving a directive to the provincial

government to negotiate with the national government for

more powers for the province.

129. In para 26.2 of its argument, the ANC objects to the fact that certain of the

province's powers are described as primary, when in fact such powers are

merely concurrent. The appellation "primary" does not constitutionally

change these powers just because they are named "primary". The ANC's

argument is flawed because it proceeds from the premise that a provincial

constitution may, by language, reconstruct the constitutional relationship

between the province and the central government. This is not possible.

Therefore the description of powers as primary is simply an indication on

how the province should act with its concurrent powers and a directive to

the provincial legislature and government. It is also a matter of emphasis,,

for section 126 (3) of the IC provides for the residual prevalence (primacy)

of provincial over national law. The KZN Constitution mandates that

provincial powers, where they are concurrent, should be exercised to the full
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by the province in accordance with the constitutional policy described

above. For this reason it is submitted that the description of powers as

primary does not offend against the provisions of the IC, and is not

inconsistent with it.

130. Section 3 of chapter 5 of the KZN Constitution reads as follows:

"Any powers or functions which are not, allocated in terms of and
subject to this Constitution shall be exercised and performed by that

' lower level of government which can adequately and properly
exercise them."

131. The ANC contends that this section permits the province to determine the

manner in which residual powers and functions will be distributed between

national, provincial and local governments. This is not so. Chapter 5 of

the provincial constitution is subject to chapter 4 and must be read together

with it. Chapter 4 clause 1{2) provides that.chapter 5 of the provincial

constitution shall come into force and effect upon the replacement of the IC

by a final Constitution and then only in so far as Chapter 5 is consistent

with the final Constitution, until which time the chapter has no force and

effect. ,

Accordingly, clause 3 of chapter 5, as well as the entire chapter, form no

part of the exigible content of the provincial constitution and cannot give

rise to a conflict between any of its provisions and any of the provisions of

the IC, thereby preventing any possible inconsistency.
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132. The only allocation of powers contemplated by clause 1(2) of chapter 4 is

an allocation pursuant to the final Constitution.

Insofar as the final Constitution permits the provinces to allocate residual

powers, then to that extent clause 3 will.be competent. Within that
.'i

framework clause 3 cannot be said to allocate the residual powers of

national governments. Clause 3 gives expression to CP XXI(1) and (8).

It is an allocation of such residual powers as the province may enjoy in

terms of the framework established by the final Constitution so that those

residual powers are devolved according to the said CPs.

133. Finally, in terms of clause 1(1) of chapter 15, chapter 5 has no force and

effect, and therefore none of its provisions can subvert the constitutional

order not to create a conflict with the IC.

134. In paragraph 27 of its argument the ANC complains that further provisions

of the KZN Constitution permit the province to limit or define the powers

and functions of the national government and are thus inconsistent with the

IC:

134.1 It is said that chapter 2 clause 2 of the KZN Constitution

permits the province to limit the powers conferred in terms of

section 62(2) of the IC. Section 62(2) of the IC contains the

provision that the boundaries and legislative and executive

competencies of a province shall not be amended without the
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consent of a relevant provincial legislature. Section 62(2) of

the IC does not make any express stipulation as to what that

consent shall consist of. Chapter 2 clause 2 of the KZN

Constitution simply sets forth the requirement of the approval

of two-thirds of the members of the^ provincial legislature for

the purposes of section 62(2) of the IC. In any event it falls

within section 160(3)(a).

134.2 Clause 31(1) of chapter 3 of the KZN Constitution does not

. define or limit the power of the national Parliament to declare

a state of emergency. Clause 31(1) simply recognises the

power contained in section 34 of the IC. Thus section 31(1)

reads:

"A national state of emergency in the province may be
declared only in terms of, and with the guarantees and,
restrictions set out in section 34 of the Constitution of
the Republic of South Africa Act 200 of 1993:"

The following statement is trite law, in so far as a the IC

determines how a state of emergency can be declared.

Recognition of a national power is neither a limitation or a.

definition of that power. It is customary for subordinate

constitutions to incorporate specific sections of the national

one, as is the case in various State constitutions in the United

States.
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134.3 Chapter 4 clause 1(10) does not purport to confer validity on

certain national legislation. Such interpretation would be

inadmissible, for a provincial constitution may not determine

the grounds of validity of national legislation. Just as neither

Parliament nor a provincial legislature has the competence to

invalidate laws of the other [In re The National Educational

,wk Policy Bill No. 83 of 1995, supra, para 19] so too, neither

Parliament nor a provincial legislature has the competence to

validate the laws of the other. Chapter 4 clause 1(10) should

be understood simply to reflect the position set out in section

126I2A).

That is to say in respect of Schedule 6 matters, where both

Parliament and the provincial legislatures enjoy concurrent

,^., competence, and there is no provincial legislation, Parliament

is competent to make laws. Those laws are both valid and

operative. However, once a province passes legislation in

respect of a similar matter, then subject to the principles of

consistency set out in section 126(3) of the IC, provincial law

shall prevail. Clause 1{10) should not be understood to

attempt to invalidate parliamentary legislation, but rather to

recognise its validity. Accordingly the words "until such

matter is dealt with by a provincial law" should be interpreted
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to have the effect that upon a provincial law being passed,

neither that law nor the national law is rendered invalid, but

rather to the extent of any inconsistency, one or the other of

the laws will be rendered inoperative upon an application of the

principles in section 126 of the IC. In the final analysis, it is a

directive to the provincial government to respect and apply

national laws in the areas of provincial competence until the

province has legislated with respect to them.

ft
134.4 The ANC complains that chapter 5 purports to recognize

certain exclusive and concurrent powers of national

government and to define the circumstances in which the

national government may exercise such concurrent powers.

As indicated above, chapter 5 of the provincial constitution

. does not purport to limit or define the powers of the national

government, because chapter 5 is, by virtue of chapter 4

^. clause 1 (2), subjected to the constraint of consistency with the

new national constitutional framework. It is the final

constitution that determines the powers and functions of both

national and provincial government, and not any provisions to

• be found in chapter 5 of the KZN Constitution. Specifically,

the language of clause 2(1) recognises powers of the central

government rather than allocating them.

As indicated, supra, this Chapter has no force and effect and
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is therefore not capable to give rise to a conflict in provinces

of the IC.

L THE COMPLAINT THAT THE PROVINCIAL CONSTITUTION PURPORTS TO

CREATE ADDITIONAL POWERS AND FUNCTIONS FOR THE PROVINCES

135. In paragraphs 28-30 of the ANC's heads of argument, the complaint is

raised that provisions of the provincial constitution purports to create

(|fe additional powers and functions for the province. The other complaints

raised in paragraphs 28-30 of their argument are addressed below.
r •

136. It is correct that the province has no powers beyond those conferred by the

IC and that when the IC is replaced by the final Constitution, the powers of

the province will be defined by that final Constitution, inter alia, in

accordance with CP XVIII.

, ^ 137. The first complaint under this heading concerns chapter 5 of the provincial

constitution. Chapter 5 is not inconsistent with the interim constitution or

Constitutional Principle XVIII(I). As indicated above, chapter 5 is subject

to the provisions of chapter 4 clause 1(2). Since chapter does not come

into force and effect until the final Constitution, and then only to the extent

of its consistency with the final Constitution, chapter 5 forms no part of the

existing enforceable content of the provincial constitution, and is incapable

of creating a conflict with the provisions of the IC, hence is not inconsistent

with it.
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constitution, that chapter, in terms of clause 1(1) is expressed to be

"subject to chapter 4 of this Constitution". Accordingly, the submission

made in the preceding paragraph is of equal application in respect of the

contents of chapter 8.

M. THE COMPLAINT OF VAGUENESS

139. As is correctly pointed out in paragraph 48 of the ANC's written argument,

the doctrine has only been applied, in our law, with regard to delegated

- legislation, as part and parcel of administrative law.

See: Baxter, Administrative Law (1984) 529 et seq.

140. It has been held by this Court that "neither Parliament nor a provincial

legislature has the competence to invalidate laws of the other passed in

accordance with the Constitution; nor does the Constitution lay down that

a consequence of inconsistency will be the invalidity of one of the laws.

It follows that a law that is subordinated by virtue of the application of

section 126(3) is not nullified; it remains in force and has to be

implemented to the extent that it is not inconsistent with the law that

prevails. If the inconsistency falls away, the law would then have to be

implemented in all respects."

In re The National Education Policy Bill No. 83 of 1995, supra, para 19.
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141. The power bestowed on provinces by the IC to write their own

constitutions, is a considerable constituent power, specifically accorded by

the supreme law of the land. Once a provincial legislature has passed a

constitution in accordance with"the provisions of the IC, the text so passed

is a constitution, although its enforceability is dependent on certification by

this Court.

142. In no country of which we are aware has a constitution been declared void •

for vagueness or has this test been applied to constitutional texts. • In

Germany, for example, whenever there is a conflict between a federal

statute and Land law in an area of concurrent legislative jurisdiction, the

conflict results in nullity of the Land law. According to Starck, the same

is not true for Land constitutional law; the Land law is suspended to the

extent of the inconsistency.

See: e.g. Starck loc cit, p.14 para Bl. ^ ,

143. In view of what was held by this Court in the National Education Policy

case, supra, there are equally good reasons why a similar approach should

apply to conflicting constitutional instruments.

144. Conflicting constitutional instruments should be interpreted in a way which

favours compatibility. Thjs may include the reading down of the provincial

constitution. In fact, the situation is analogous to that provided for in
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145. Contrary to what the ANC seems to suggest in paragraph 48 of its written

argument. United States and Canadian constitutional law do not address the

possibility of a constitution being void for vagueness, but enquire into the

question of whether statutory enactments are not void for vagueness when

measured against the Constitution.

(ja± In Canada the provinces do not have constitutions similar to those which our

provinces are empowered to have. The "void for vagueness" doctrine is

applied to "ordinary" legislation of provinces which conflicts with either

federal law or the Constitution.

See e.g. Hogg. Constitutional Law of Canada (1992) 311 para 15.9(c)

In the United States the application of the doctrine is closely linked to the

^ learning on "due process" and is applied to statutes.

See e.g. Tribe, American Constitutional Law (1988) 1033, 12-31.

146. In Reference re Criminal Code 48 C.R.R. 1 (1990), the Court considered

certain questions concerning the constitutionality of certain sections of the

Criminal Code R.S.C. 1970c.C-34. With regard to the argument that some

of the contested sections are impermissibly vague, Lamer J remarked that

"the bulk of the jurisprudence in the area of Void for vagueness' lies in the
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vague laws are void in that they constitute a denial of due process of law"

(p24). The relevant part of the judgment reads:

"I begin by noting that the vagueness doctrine does not require that
a law be absolutely certain; no law can meet that standard. I point
to the introductory comments of the Law Reform Commission of
Canada in respect of its draft Code (Report 31. Recodifying Criminal
Law (Ottawa: Law Reform Commission, 1987), p2):

it [the draft code] is drafted in a straightforward manner,
minimizing the use of technical terms and avoiding complex
sentence structure and excessive detail. It speaks, as much
as possible, in terms of general principles instead of needless
specifics and ad hoc enumerations.

In addition, the role of the courts in giving meaning to legislative
terms should not be overlooked when discussing the issue of
vagueness. The Ontario Court of Appeal in R v Morgentaler, supra,
said the following at p257 C.R.R., p.388 O.R.:

In this case, however, from a reading of s. 251 with its
exception, there is no difficulty in determining what is
proscribed and what is permitted.

It cannot be said that no sensible meaning can be given to the
words of the section. Thus, it is for the courts to say what ,
meaning the statute will bear.

Also, as the Ontario Court of Appeal has held in Rv LeBeau (1988),
41 C.C.C. (3d) 163, at p. 173. 'the void for vagueness doctrine is not
to be applied to the bare words of the statutory provision but, rather,
to the provision as interpreted and applied in judicial decisions'.

The fact that a particular legislative term is open to varying
interpretations by the courts is not fatal. As Beetz J. observed in R
v Morgentaler, supra (1988), 31 C.R.R. 1, [1988] 1 S.C.R. 30, at
p.59 C.R.R., p107 S.C.R., Wlexib/'lity andt vagueness are not
synonymous". Therefore the question at hand is whether the
impugned sections of the Criminal Code can be or have been given
sensible meanings by the courts. In other words is the statute so
pervasively vague that it permits a 'standardless sweep' allowing law
enforcement officials to pursue their persons!predilections?"
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147. Hoffman Estates v Flipside, Hoffman Estates Inc 455 US 489 (1982) dealt

with a challenge to a "drug paraphernalia ordinance on the ground that it is

constitutionally vague and overbroad". The relevant part of the opinion of

Marshall J reads:

"The standards for evaluating vagueness were enunciated in Grayned
v City of Rock ford, 408 US 104, 108-109, 33 L Ed 2d 222, 92 S Ct
2294 (1972):

Vague laws offend several important values. First, because
we assume that man is free to steer between lawful and
unlawful conduct, we insist that laws give the person of
ordinary intelligence a reasonable opportunity to know what is
prohibited, so that he may act accordingly. Vague laws may
trap the innocent by not providing fair warning. Second, if
arbitrary and discriminatory enforcement is to be prevented,
laws must provide explicit standards for those who apply them.
A vague law impermissibly delegates basic policy matters to

policemen, judges and juries for resolution on an ad hoc and
subjective basis, with the attendant dangers of arbitrary and
discriminatory applications' (footnotes omitted).

These standards should not, of course, be mechanically applied. The
degree of vagueness that the Constitution tolerates - as well as the
relative importance of fair notice and fair enforcement - depend in part
on the nature of the enactment. Thus, economic regulation is
subject to a less strict vagueness test because its subject matter Is
often more narrow, and because bus/ness, which face economic
demands to plan behaviour carefully, can be expected to consult
relevant legislation in advance of action. Indeed, the regulated
enterprise may have the abilities. Under a proper analysis, however,
the ordinance is not facially invalid. "

148. The power of drafting provincial constitutions emanates from the sovereign

IC itself and is not a delegated authority, but an original one. It is not, with

respect, for this Court to judge whether or not the KZN Constitution is a

good or bad constitution, or could have been formulated with greater

felicity. It is for the Court to ascribe a meaning to all portions of the KZN
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Constitution, if at all possible.

149. The ANC complains that certain provisions of the provincial constitution are

incapable of any clear meaning and are thus so vague that "this court should

refuse to certify any provisions of the KwaZulu Natal Constitution which are

incapable of any clear meaning." {ANC's argument paragraph 47).

. There is here the merest possibility of a suggestion by the ANC that

severability might be applied to certification.

150. There is, it is submitted, an important distinction between vagueness as a-

ground of unconstitutionality or ultra vires, and vagueness as applied to a

Constitution itself. While vagueness may form part of a constitutional

standard such as due process in the United States Constitution, it is not

applied as a basis for scrutinising the Constitution itself. It is of the nature

of a Constitution that it will often import abstract and generalised standards

which may on their face be vague, but which are of value precisely because

of their abstractness and generality as foundational guidelines for a legal

order as it develops from constitutional premises.

151. Thus, it is submitted that the first duty of this Court will be to adopt an

interpretive attitude towards the KZN Constitution of generosity and a

striving for meaning. It is submitted that the test to be applied is that the

KZN Constitution will only fail on the ground of vagueness |f it is incapable

of any meaning after a conscientious process of interpretation. This test
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is required both because of the nature of constitutions, as also because the

provincial constitution reflects a political compromise which is of a

fundamental importance to the future of the province, and which reflects

compromise perhaps at the expense of a certain amount of clarity. Once

agreement has been reached on these suspended conditions dependent on

further negotiations, greater clarity will be arrived at.

152. Section 160 of the IC provides that a provincial constitution shall not be

inconsistent with a provision of the IC. The objection of vagueness can

only survive if the content of the KZN Constitution is simply not capable of

ascertainment in order to undertake the task of determining whether the

KZN Constitution is not inconsistent with the IC. It is submitted that the

complaints made by the ANC do not meet this criterion of vagueness.

We consider the particular challenges brought by the ANC in turn.

153. Chapter 4 clause 1(1) and 1(2) .

153.1 It is not correct that clause 1(2) "on its own terms does not

apply to section 1(1)" (ANC's argument para 3). The opening

words of section 1(2) are "This Chapter", and the chapter

includes clause 1(1). The ANC poses a number of questions

which they complain do not permit of any clear answers.

153.2 It is submitted that a careful consideration of sections 1(1) and
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(2) yields a sufficiently clear constitutional scheme. That

scheme is as follows:

153.2.1 Any provision of the KZN Constitution which is

inconsistent with the IC shall have no force and

effect ("the first rule of inconsistency").

153.2.2 The first rule of inconsistency must be read

subject to the provisions of section 160(3) of the

IC which provide for the power of a province to

pass a provincial constitution different in respect

of legislative and executive structures and

procedures. '

153.2.3 When the IC is replaced by a final Constitution,

the first rule of inconsistency is further qualified

on the basis that chapters 5 & 8 of the provincial

constitution shall be of force and effect insofar as

these chapters are consistent with the final

Constitution ("the supplementary rule of

consistency"), while the "rest" of the KZN

constitution remains bound by the first rule of

consistency.

153.3 The effect of these provisions is thus to recognize that there is
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a primary rule of consistency that requires the KZN

Constitution to be subordinate to the IC, but allows also that

when the IC is replaced by the final Constitution, Chapters 5

and 8 may be of force and effect depending upon a further rule

of consistency in respect of that final Constitution, which apply

to chapters 5 and 8 only.

153.4 Thus after the final Constitution is enacted and certified, that

Constitution affords a criterion of consistency in respect of

Chapters 5 and 8, and save in respect of those chapters, the

first rule of consistency applies in terms of clause 1(1) in

determining the contents of the rest of the KZN Constitution.

153.5 As we have indicated above, the proviso that the powers and

functions of the provinces shall not be substantially reduced is

simply a criterion of application in certifying the final

Constitution. Chapters 5 and 8 fall to be determined on the

grounds of a consistency in relation to the final Constitution as

certified.

153.6 Accordingly we submit that the scheme proposed by sections

1(1) and (2) offers a hierarchy of requirements of consistency

that are both consonant with the basic proposition that the

provinces enjoy only the powers as are conferred upon them

by the interim and final constitutions. In re The National
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Education Policy Bill No. 83 of 1995, supra, at para 23.

154. Chapter 4 clause 1(61

Chapter 4 clause 1(6) makes reference to the preceding two sub-clauses,

which regulate legislative powers, and has the import of restating the

constitutional scheme set forth in sections 126 and 144 of the IC whereby

a province has executive powers to the same extent that it enjoys legislative

powers.

Moreover this clause expresses the trite proposition that insofar as the

province enjoys executive powers it enjoys the power to perform

administrative actions, bearing in mind that executive functions are equated

to administrative functions.

O Hood Phillips' Constitutional Law and Administrative Law, 7th

edition (1987) at 12.

155. Chapter 14 clause 2(10)

It is necessary to be implied in this section, which was itself the product of

negotiations, that should negotiations not achieve a basis for determining

composition of the Cabinet after 30 April 1999, then chapter 7 of the KZN

Constitution would apply. This clause is a temporary derogation from the

composition of Cabinet set out in chapter 7 and requires that before the
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general rule applies, a negotiation effort should take place, possibly to

produce a coalition government such as referred to in chapter 7 of the KZN

Constitution.

156. Chapter 9 section 2(1)

This provision simply requires the province to recognise traditional and

customary law in a fashion not inconsistent with the KZN Constitution and,

where such law has application, to traditional communities and those who

voluntary associate with them (see para below).

157. Chapter 14 clause 2(12)

157.1 Clause 2( 12) chapter 14 of the KZN Constitution requires that

its provisions shall have no force and effect if inconsistent with

the final Constitution.-

This results in a resolutive condition which may cause some of

its provisions to lose their force and effect or, if the provisions

concerned acquire the force and effect after coming into force

of the final Constitution, they shall do so only to the extent of

their consistency with the final Constitution.

157.2 This is the main normative body of the provision which is then

qualified by two provisos. This first proviso limits the scope of
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application of the body of the provision which shall not apply

if the powers and functions of the provinces are not consistent

with the final Constitution, including the province's power to

adopt its own constitution. This means that if the present

powers of the province are not consistent with the final

Constitution, then the provision that requires the whole

provincial constitution to be consistent with the final

Constitution does not apply.

157.3 This first proviso and the whole of the provision is further

qualified by the second proviso which makes the entire clause

applicable only in the case in which the powers and functions

of the province are not substantially reduced. The two

provisos could legitimately be read together as the expression

of one single intention, which for linguistic purposes, has been

broken down into two subsequent sentences.

157.4 The province is under no obligation to impose this additional

• f test of consistency on itself, for the requirement of consistency

with the final Constitution originally set out in the section

160(3} as adopted in December 1993 was expunged from that

provision. If the final Constitution requires that provincial

constitutions adopted before its coming into force must be

consistent with it, such requirement will apply notwithstanding

and irrespective of any provision of the KZN Constitution.
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However, if the final Constitution does not contain such a

provision, as CP XVII!(2) strongly suggests it should not, then

the KZN Constitution will need to be consistent with the final

Constitution only to the extent of its own self imposed

limitations, that which are set forth in this clause. This

interpretation of this clause is also confirmed by clause 1(1) of

chapter 15 which would be superfluous, were it not for the

fact that the application of section chapter 14 clause 1(12) is

contingent on the final Constitution containing provisions with

respect to provincial powers which are consistent with those

presently enjoyed by the province. It is recognised that this

clause is a complex one, and yet there is certainty in its

reading. The clause is the result of very complex negotiations

centred around the issue of provincial powers, and they reflect

a very delicate balance of interests which has been achieved in •

bring together political and philosophical positions otherwise

irreconcilable.

N. CHAPTER 1

158. As we have indicated above, the fundamental principles are to be

understood as guiding constitutional values which do not have exigible

content. Accordingly it is submitted, that however far-reaching the

principles may be in chapter 1,they cannot by thejr very nature as guiding

principles be inconsistent with the IC,since they are aspirational rather than
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principles which confer powers, rights or obligations. In respect of the

complaints raised in paragraph 19 of the GNU's argument there is a

recognition that the concepts referred to may be innocuous. That is so, and

that is how the provisions should be read. We refer further to section F

above.

159. Clause 1 (4)

The issues raised as to local government are dealt with separately.

160. Clauses 1(5) and 1(16)

We have dealt with the terminology used in these subsections. The

description of the relationships established by the provincial constitution

cannot change those relationships for the purpose of determining whether

they are consistent or not with the IC.

161.. Clause 1(9)

The supremacy asserted in clause 1(9) itself recognises that such

supremacy cannot itself be inconsistent with the IC, and thus it is a

subordinate supremacy.

162. Clause 1(10) and (11)
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These principles simply assert the basic principle of a democratic order that

a power is exercised on behalf of the people. The objections raised are

abstruse.

0. CHAPTER 2

163. In paragraph 22 of its argument the GNU objects to clause 2 on the grounds

of its alleged inconsistency with section 62 of the IC. Section 62 of the IC

requires the consent of a provincial legislature in the legislative process by

virtue of which the national legislature may change the provinces'

boundaries. Clause 2 merely indicates how the provincial legislature of

KwaZulu Natal is to express such consent. This clause may not dictate

what the national government may do or not do, but merely raises the

threshold by virtue of which the provincial legislature may express its

consent for the changing of its boundaries.

164. In paragraph 23 of its argument the GNU objects to clause 3 mainly with

reference to the bill of rights, and accordingly its objections are dealt with

below.

165. Both a clause on the territory as well as one on residence are typical

elements of a constitution. In giving provinces the power of adopting a

constitution, section 160 of the IC has enabled the provinces to deal with

matters such as territory and residency. The concept of residency is

essential to a constitution as it defines the relation between the government
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established by the constitution and its subjects. Section 175 (3) of the IC

relates the notion of residents to the rendering of services by a local

government. The KZN Constitution has the power of utilising the notion of

residence to identify the subjects of its provincial government.

166. Clause 2(2)

We refer to what has been stated above, and submit that the requirement

of two-th|rds simply gives effect to the manner in which the provincial

legislature gives the requisite consent required in terms of section 62 of the

IC. This, is par excellence, a legislative procedure of the province.

167. Clause 3

Even if a person is not a resident as defined in section 3, her or his right to

enter, remain in or leave the province is determined by chapter 3 of the IC.

The rights recognised in the KZN Constitution do not, and cannot, derogate

from the IC.

The manner in which a right to vote is exercised falls within the powers of

the province to establish a legislative structure. So too in respect of the

rights to vote in an election for local government.

P. CHAPTER 3 - FUNDAMENTAL RIGHTS
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168. Relation with the IC

168.1 A bill of rights of a province can only add to, and never

detract from, the human rights protection provided for in the

national constitution. The bill of rights of a province or

member state does not have the power to detract from the

national one or to limit any nationally recognised right, even

when it is less extensive or more restrictive than the national

one.

168.2 In the case in which a national bill of rights recognises and

guarantees the right to bear arms, such rights would be

protected and guaranteed in each province, even though a

provincial constitution does not recognize or protect such right.

In the United States of America, once the federal Supreme

Court recognised the constitutional right to obtain an abortion,

this right became protected and fully enforceable in each of the

member states, in spite of the fact that many state

constitutions exclude the recognition of such a right or

construe the corresponding conduct as a crime. Similarly, if in

any respect the KZN Constitution does reflect all the contents

of the bill of rights of the IC, this cannot detract in any way

from the degree, extent and scope of the human rights

protection set out in the IC. Theoretically, the KZN
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Constitution could have provided for only a few human rights,

say the freedoms of speech, association and religion, while

being totally silent about, for instance, environmental rights,

and this would have had no impact on the protection which the

province must accord to environmental rights as identified in

the IC.

168.3 A resident of KwaZulu Natal has two causes of action, and

may choose whether to bring the case under the national or

the provincial bill of rights. If the right set forth in the

provincial constitution is more restrictive, such-person's cause

of action under the national bill of rights will remain unaffected.

This accounts for the fact that in the United States of America

and Germany SPRs' constitutions do not raise issues underthe

equal protection clauses in the national constitutions. The

equal protection clause in the national bill of rights relates to

the rights set forth therein, which cannot be affected by

provincial bills of rights, which merely provide for an additional

cause of action.

169. The bill of rights in a provincial constitution

169.1 Any government has the inherent right to define and constrain

the exercise of its powers by virtue of specific rules. It can

also adopt directives on how it will provide services to its
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subjects, which directives might be formulated as second

generation rights. In this respect, all the provisions in the bill

of rights constitute a limitation on the exercise of powers and

functions. The recognition of human rights need not

necessarily-be limited to the existingsphere of competence of

the government concerned, for such government may declare

that it recognises the existence of a right even though it might

not be in the position of implementing it. For instance, some

of the rights set out in the KZN Constitution relate to accused

and detained persons. Even though the province may not run

jails or exercise judicial functions, it may take into account the

recognition of these rights when exercising its powers with

respect to police, welfare, and health. So, too a provincial bill

of rights may recognise rights that may be of application

should the province's powers be enhanced by, for example, an

assignment of powers to the province from the national

Parliament.

169.2 The ANC, at para 30 of its argument, concedes that "the

creation of a bill of rights which will constrain the exercise of

legislative and executive powers or the creation of structures

through which that power will be exercised" falls within the

province's "constitution making power ... to regulate the

exercise of the province's legislative and executive

competence".
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170. Consistency with theJC

170.1 The limitation clause contained in clause 30 of the KZN

Constitution is more rigorous than that set forth in section 33

of the IC, and thus clause 30 adds to, and enhances, human

right protection. While section 33 of the IC allows the

limitation of human rights when reasonable and justifiable -

save in particular instances - clause 30 of the KZN

Constitution requires that a limitation of human rights must

also be "necessary". However, since in respect of certain

rights the application of the clause 30 limitation clause would

be too wide, within the "content definition" of- the rights

concerned, the KZN Constitution incorporates qualifications.

170.1.2 Clause 7 (2) restates the common law parameters

for a reasonable and justified search and seizure.

170.1.2 Clause 9 identifies the, right of freedom of speech

also within the context of its limitations, using

prevailing international standards which do not

allow limitation on the content of speech, with

the exception of commercial speech, but only on

the time, manner and place of its delivery. It is

widely recognised that the right to commercial

speech should be limited to ensure the
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truthfulness of its content, while, for instance,

the content of opinion or religious speech should

not, under any circumstances, be limited on the

basis of its truthfulness,

170.2 Moreover clause 1 (2) states that, even though in terms

of clause 30 the content of a right may not be limited

unless it is necessary to do so, the enforcement of such

content shall be justiciable only to a reasonable extent.

•171. Nature and application of the bill of rights

The following provisions of the KZN Constitution ensure that any provision

in the bill of rights is not inconsistent with the IC and its application relates

to the exercise of provincial powers and functions only.

171.1 Clause 30 (3) states:

"The entrenchment of the rights in terms of this Constitution
shall not be construed as denying the existence of any other
rights or freedoms recognised or conferred by the Constitution
of the Republic of South Africa, common law, customary law
or legislation to the extent that they are not inconsistent with
this Constitution."

171.2 Clause 2 (8) of chapter 14 reads:
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"The enforcement of the human rights, recognised and
protected in this Constitution, shaft be limited to the sphere of
competence and to the powers and functions of the Province. "

171.3 Clause 1 (9) of chapter 1 reads:

"This Constitution, to the extent that it is not inconsistent with
the Constitution of the Republic of South Africa, 200 of 1993,
shaii be the supreme law of the Province and shall
(i) bind ail the organs, authorities and levels of Government
(H) be allied and enforced to the fullest possible extent in all

judicial, administrative procedures, and
(Hi) bind and be enforced to full reasonable extent with

respect to alt significant legal relations under the control
of the Province."

(This latter provision ensures that the application of the bill of

rights is primarily vertical, rather than horizontal, and is limited

by a necessary relation with the exercise of provincial powers

and functions).

171.4 Clause 1 (1) of chapter 4 reads:

"Any provision of this Constitution ... which is inconsistent
with the Constitution of the Republic of South Africa, Act 200
of 1993, shall have no force and effect."

172. The ANC argument

The arguments set out in para 30 of the ANC arid at p24 et seq. of the

GNU's written arguments are flawed, as they equate the recognition of a
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right to the power to take all the action which would be required to violate

it. Most of the rights concerned are fulfilled by exercising no power or

function, and therefore their declaration could not be construed as a claim

of additional competencies. The starting point must be that a provincial

constitution may not claim additional competencies for the province. Once

this starting point is accepted, the declaration of a right restrains the

exercise of powers If and to the extent that the provincial powers may

adversely affect such right. Since the province does not only exercise the

powers and functions on matters listed in Schedule 6 of the IC, but also on

other matters beyond Schedule 6, when such matters are reasonably

necessary or incidental to the exercise of its powers, it cannot be said a

prior/ that any given area of interest under the bill of rights will never be

potentially adversely affected by the exercise of provincial powers.

Conferring rights upon individuals cannot thereby extend the legislative and

executive powers of the province, while clause 2(8) of chapter 14 limits any

activity of the province with respect to human rights to its areas of

competence..

172.1 Clause 2(21 in response to the ANC

The KZN Constitution recognises the right of those who have

been dispossessed unfairly of their land to claim restitution.

On its face this clause is consistent with the IC, which it

reproduces verbatim. There is also no inconsistency with

section 121 of the IC. This clause is subject to chapter 14
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clause 2{8) of the KZN Constitution, and therefore the test of

non-inconsistency of this provision with the IC will depend on

its application by the province, which will be bound to

, implement it to the extent of its powers, consistent with the

IC. .

172.2 Clause 2(3) in response to the GNU

This clause does not suggest that what is stated therein is the

only venue for a claim for restitution of land. A provincial

constitution may not detract from rights set forth in the

national one, which precludes such an interpretation.

172.3 Clauses 4(9) and 10 (2) -

For the reasons set out above, neither of these sub-clauses has

the power of limiting rights entrenched in the IC. Moreover,

the contents of these two sub-clauses is consistent with that

of the corresponding provisions of the IC.

172.4 Clause 7 in response to the GNU

The right to privacy might be affected by a variety of provincial

powers.
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The KZN Constitution merely sets forth an additional degree of

protection. The limitation contained therein is the consequence

of the tightening of the limitation clause in the KZN

Constitution, and therefore the content of this right is

consistent with the corresponding provision in the IC.

The word "justified" in sub-clause (2) makes reference to

grounds to be identified in existing legislation, while the

subsequent item (a) sets forth the procedural basis on which

such grounds may be utilised to limit the content of the right.

172.5 Clause 8(3) in response to the ANC

This clause states that it may find application only in respect

of the exercise of powers and functions of the province. It

does not establish tribal, customary or religious jurisdictions,

nor does it detract from any competing venue of jurisdiction.

It merely states the need of protection of tribal, customary or

religious jurisdiction. The second sentence in this clause, read

against the preceding one, qualifies the subject matter which

the province intends to protect in the exercise of its powers

and functions. The final proviso is a mere definition of the

contents of the KZN Constitution, precluding undesirable

interpretations.
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172.6 Clauses 9(4) and 17fa) in response to the ANC

These clauses do not limit constitutional rights set out in the

IC.

Furthermore, for the reasons stated in paragraph 168 above,

they are consistent with the IC, for they merely restate the

common law and legislative limitation allowed by the wider

limitation clause set forth in the IC.

172.7 Clause 13 in answer to the GNU ,

As stated in paragraph 166 above neither this nor any other

- provision of the KZN Constitution may detract from the rights

entrenched in the IC.

This clause contains an additional right which would become

relevant only in the most unlikely event that the national

Constitution no longer recognises a right of free movement and

travel across the territory for all the citizens, in which case this

clause would increase the relevant human rights protection..

172.8 Clause 14(3) in response to the GNU
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This sub-clause may only create an additional right and may

not detract from those set out in the IC. To a certain extent the

content of the right set forth in this sub-clause is not present

in the IC and, hence, the province may limit the scope of the

recognition of this newly declared right.

Furthermore, to the extent that the content of this right can be
* . . . . . •

' related to section 15 (1) of the IC, the limitation contained in

this clause reflects common law and legislative limitations

which are allowed by the more permissive limitation clause of

the IC.

Moreover sub-clause (3) is not in itself a limitation, but rather

the protection of a countervailing right of individuals.

172.9 Clause 15(2) in response to the GNU .

This objection reflects that of the ANC."

172.10 . Clause 15(2) in response to the ANC

172.10.1 It is not unfair discrimination to recognise the

right to vote in the province only for those who

reside therein. There is no limitation upon

persons becoming resident in the province.
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Accordingly, access to the class is open, and the

requirement of residence is rationally connected

to the enjoyment of the franchise.

- 172.10.2 The power of the province to determine its own

legislative structures includes the power to

determine how such structures are going to be

brought into existence, hence voting rights.

172.10.3 The requirement for a voters' roll set out in

section 179 of the IC implies residents' voting

requirements.. The. practice as well as the new

Electoral Bill.of 1996, developed under the IC, call

for voters' rolls. Therefore, this requirement is

not inconsistent with the IC.

170.11 Clause 17 in response to the GNU •

170; 11.1 This clause does not detract from a right

entrenched in the IC. Anyone understanding the

right set forth in the IC-tcrbe broader in scope

than the one set forth in this clause, would seek

access to information in terms of the right

recognised in the IC provision rather than the

right set out in this clause.
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170.11.2 In fact, this clause sets forth a much broader right

than that set forth in section 23 of the IC, which

is not a freedom of information right, but rather a

mere right of accessing information required when

for the exercise and protection of other rights.

Given the fact that the rights set out in this

clause are broader, and the limitation clause of

the KZN Constitution narrower, than the one set

forth in the IC, this clause legitimately provides

for limitations which are - internationally

recognised, for instance in the Freedom of

Information Act of 1970 of the United States of

America. It requires that the information be

privileged in terms of a law, and only for the

purpose of protection of privacy, commercial

secrets and the security of the state.

Since the province has declared a right which did

not previously exist, it has also the power of

choosing the extent to which such right is to be

recognised.

171.12 Clause 18 in response to the GNU

This clause does not detract from the rights set forth in the IC,
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but creates an additional right which a concerned party may

choose to use in lieu of the one set forth in IC. It is submitted

that the content of this right is broader than that set out in the

Instead of using the word "interest", this clause employs the

expression "legitimate expectations", which has a more defined

legal meaning, but substantially the same content. The right

of procedurally fair administrative action is not limited, but

indeed strengthened, including the requirement for public

participation in the affected interests.

171.13 Clause 19 in response to the GNU

Even though the province does not have legislative capacity in

respect of criminal law and procedure generally, it is important

that in.the exercise of its powers and functions it recognises

the existence of the rights of detained, arrested and accused

persons, which could be affected adversely by the exercise of

its powers on police, health, welfare and consumer protection.

172.14 Clause 21 (4) in response to the GNU

The limitation set forth in this sub-clause is made necessary

because the KZN Constitution contains a more stringent
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limitation clause than that set forth in the IC. This limitation is

contained in common law and in present legislation, including

the Labour Relations Act.

172.15 Clause 21(4) and (6) in response to the ANC

172.15.1 These sub-clauses do not purport to create a

competence in the province. They are mere

declarations of rights which the province will have

to take into account in the exercise of its powers

and functions on matters of its competence,

such as police, welfare or health. It cannot be

excluded a priori that such areas of competence

of the province might call for reasonably

necessary or incidental legislation having a:

bearing on the right to strike.

<.

172.15.2 Sub-clause (4) is clearly formulated as a limitation

to the legislative powers of the province, if any.

172.15.3 Sub-clause (6) relates to a provincial endeavour

which can only be brought about within the realm

of provincial powers and functions. It cannot be

excluded a priori that, in the exercise of powers
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and functions the province may not touch on the

determination of conditions of employment, for

instance with respect to , the civil service

employed by the province in terms of section 212

of the IC, and with respect to those working in

the fields of education, environment and health.

172.16 Clause 22(3) in response to the GNU

The expropriation clause in the KZN Constitution increases the

threshold of human rights protection and strengthens property

rights. It is not inconsistent with the IC provision, for there is

no conflict between the IC provisions, which set'forth a lower

threshold, and this clause, which creates a greater entitlement

for those whose property has been expropriated.

, w ' 172.17 Clause 26(3) in response to the GNU

It is not necessary for the province to have specific

competence to join people in marriage in order to have the

power to recognise the right of people to do so. In fact such

right could be affected adversely by the exercise of other

provincial powers, in the process of which individuals could be

discriminated against, or even penalised, because of the type

of marriage they have concluded.
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Furthermore, the province has the specific power to legislate

on indigenous law and on customary law, which include

several aspects of marriage law.

172.18 Clause 28 in response to the GNU

Even though the province does not have the power to legislate

on universities and technikons it has legislative capacity with

respect to other institutes of tertiary education such as

- teachers' training colleges. However, its lack of capacity on

any given matter does not preclude the province from

recognising a right, for such recognition may become relevant

in the exercise of other powers and functions. This clause

cannot be regarded as legislation by the province on the

universities but rather as a constraint on existing powers of the

province should they in any way affect universities.

172.19 Clause 28(3) and (4) in response to the ANC

These sub-clauses do not purport to create a competence for

the province. They are a declaration of rights which the

province will need to respect if and when the exercise of its

powers will affect the area of the protected interests. It

cannot be excluded that an educational provincial law may deal

with curricula and syllabi as they relate to private schools.
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172.20 Clause 29(3) and (4) in response to the GNU

172.20.1 These sub-clauses merely set forth the duty to

pay one's taxes as determined by law. As used

in the KZN Constitution, law refers both to the

national and provincial law. This clause does not

deal with the respective national and provincial

fiscal powers, but merely with the duty of the

citizenry.

172.20.2 Sub-clause (4) relates to the powers of the

province only, due to the fact that it is contained,

in the KZN Constitution. Section 156 (1B) gives

to the province an exclusive power of taxation

while the province receives additional taxation

powers in terms of an Act of Parliament adopted

in terms of sections 156 (2) and 159 of the IC.

172.20.3 Sub-clause (4) will direct the exercise of the

relevant provincial powers, if, any. ; .

172.21 Section 29(6) in response to the GNU

This objection reflects that lodged by the ANC.
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172.22 Clause 29(6) in response to the ANC

This sub-clause establishes a duty, and is not an assertion of

competence on.any defence matter.' Clearly this duty will be

fulfilled only within the parameters of national legislation and

through the SANDF. .However, within the parameters of its

own powers and functions the province could sanction the

failure to comply with.this duty, for instance by refusing

bursaries for education to those who do not comply with it, or

by enabling pupils of the required age not to comply with a;

provincial compulsory education requirement when necessary

to fulfil this duty. .

172.23 Clause 29(7) in response to the GNU . .

This creates a duty of the citizenry which the province may

acknowledge in the exercise of its powers and functions. This

duty is very closely related to the powers on welfare,

education and health. • .,
» • •

172.24 Clause 30(1) in response to the GNU

While it is true that this limitation clause is more stringent than

the one contained in the IC, this has no bearing oh the bill of

rights set forth jn the IC which remains unaffected by it.



94

This clause might not be'consistent with the IC, but surely is

not inconsistent with it, for the two limitation clauses apply to

two different bills of rights, and can co-exist perfectly with one

another. This limitation clause merely restrains the power of

the province to limit any of the rights set forth in its own bill of

rights. In any other respect the national bill of rights will

override due to the supremacy of the national Constitution.

172.25 Clause 30(2) in response to the GNU

This challenge follows from the preceding one. This clause

must also be read in conjunction with the other provisions in

the KZN Constitution to which it makes reference, including

the subsequent sub-clause and all the sub-clauses listed under

paragraph 4 above.

172.26 Clause 30(3) in response to the GNU

The GNU reading of this sub-clause is flawed by the incorrect

premises from which it proceeds. The KZN Constitution may

not override the IC and this sub-clause must be read

accordingly, the supremacy of the national bill of rights

cannot be put in question, and the national bill of rights exists

by virtue of its own strength and position in the constitutional

scheme. Sub-clause (3) merely incorporates within the
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provincial constitutional scheme additional rights, including

those set out in the IC. In doing so, the provincial bill of rights

limits its reference to other rights in terms of their, consistency

with the KZN Constitution. However, the fact that this

reference is limited has-no bearing on the independent force

and effect of the rights and questions which cannot be

affected by a provincial constitution.

f| 172.27 Clause 30(4) in response to the GNU

The objection lodged against this sub-clause suggests that it

has not been read properly. This subrdause merely states that

the rights contained in the KZN Constitution may be subject to

the type of interpretation which expands their import and

enables them to create new protection for the citizenry if and

when threats to human rights develop out of the changes of

society. Moreover, this clause entrenches human rights

protection in the KZN Constitution.

172.28 Clause 31 in response to the ANC and GNU - Declaration of

Emergency

172.28.1 Clause 31(1) merely restates the contents of the

IC as they relate to the declaration of emergency

by trie national government. The subsequent
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sub-clauses provide a limitation on the inherent

power of any government to react to the law of

emergency.

172.28.2 The procedure for a declaration of emergency

does not give the province an additional power,

but merely restrains what a province may do in

order to comply with its duty to react to an

, emergency and when it exercises the rights and

privileges which derive from a need to react to an

emergency.

17-2.28.3 Any person, either juristic or natural, has the

inherent right and duty to respond to an

emergency and is subject to the law of

emergency, ranging from self defence, to

negotiorum gestio to the the maxim salus ret

populi suprema lex esto. The law of emergency

is a bridge between factual reality and the legal

realm, where facts dermine the law. Powers and

functions of any government create a duty to

respond to the emergency if and to the extent

that what is to be done and the related resources

are within the scope of such government's

powers .,
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172.28.4 The province has specific legislative and

executive powers on "the maintenance of public

order" in terms of section 219 of the IC and other

powers which create in it the right and the duty

to react to an emergency. In any modern state

police matters deal with safety and security,

hence the creation of departments of safety and

security by provincial governments. It is trite that

a wide scale and serious threat to safety and

security is one of the facts that would justify /the

declaration of a state of emergency. The same

holds true for other functional areas in Schedule

6 such as the environment, health and other

services, soil conservation and animal diseases.

(Cf Bonner Emergency Powers in Peacetime 1985

p7; New Zealand Law Commission, Final Report

on Emergencies. Report no. 22 1991. p3). Almost

all types of emergency relate to .the exercise of

provincial powers, for social unrest relates to

police, natural disasters to environment, and an

epidemic to health, and a generalised consumer

threat to consumer protection.The powers on the

province in these subject matters are severely

affected by a "situation of emergency". The

situation of emergency may amplify these powers
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up to the limit of doing all that which is necessary

under the circumstances. The provisions about

the "declaration" emergency restrain how this

powers may be exercised under the
>

circumstances.

172.28.5 Clause 31 does not purport to limit or to define

the powers and functions ,of the national

government, but recognisesthem, while providing

for a provincial declaration of emergency.

172.28.6 The declaration of a state of emergency is an

inherent function of the legislative and executive

organs of state (Bonner op cit, pp96-97; R v

Secretary of State for the Home Department. Ex

parte Northumbria Police Authority f 19891QB 55

[CA], 58; Chowdhurv Rule of Law in a State of

Emergency 1989 p41). This prerogative of a

government is based on. necessity and finds

expression in the well-known constitutional

principle of salus populi, suprema lex esto (Bonner

op cit pp 2-3).

172.28.7 Section 34 of the IC recognises this prerogative
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in respect of the national government and makes

provision for the proper control of states of

emergency and government conduct during such

periods (Basson South Africa's Interim

Constitution, revised edition, 1995 pp 54-58).

However, the .same controls are necessary with

respect to any level of government which

exercises powers with respect to an emergency.

172.28.8 The assignment of legislative and executive

powers and functions to the provinces in terms of

the IC, which includes a constitution-making

power, implies the assignment of the inherent

power of the responsible provincial government to

protect, even by means of emergency powers,

the legal and constitutional order thus created.

172.28.9 In terms of section 126 and Schedule 6 of the IC,

a province may legislate on police matters, while

Section 144(2) of the IC further empowers the

provinces to have executive authority over all

matters in respect, of which, a province has

exercised its legislative competence. This

Includes Schedule 6-matters. Being an inherent

executive competence, the declaration of an
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emergency by the executive to provide for special

protection of the matters falling within the

functional areas of Schedule 6 will thus be

justified.

172.28.10 In terms of CP XX "each level of government

shall have appropriate.and adequate legislative

and executive powers and functions that will

^ enable each level to function effectively". It is

submitted that "adequate legislative and

executive powers" will include emergency powers

at each level of government if necessary for the

effective functioning of the relevant level of

government.

172.28.11 The power of a province to declare a state of

^ emergency does not encroach on a national

competence in this regard. A provincial

declaration of a state of emergency has no force

and effect outside the boundaries.of the province,

and. secondly, the national government's

concurrent and overriding powers remain

unaffected in terms of section 126 of the 1C.

172.28 j 2 Moreover, the provisions of clause 31 of the
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provincial constitution comply with constitutional

and human rights standards both in terms of

international law and the South African IC. In

terms of international human rights law the

following requirements must be complied with

(See Art 15 of the European Human Rights

Convention; Art 4 of the International Covenant

on Civil and Political Rights; Oraa Human Rights

in States of Emergency in International Law

1992; Chowdhury op cit Chapter 1; Erasmus

"Limitation and Suspension" in Van Wyk et al

Rights and Constitutionalism: The New South

African Legal Order 1994 p650 et seq).

There must be a public emergency threatening the

life of the nation. The emergency can relate to

law and order, natural disasters, public services,

political unrest etc.

172.28.13 Clause 31 (2) of the KZN Constitution mentions a

threat to the security of the province by disorder

or a natural disaster.

The Constitution rriust define the procedure

for declaring a state of emergency.
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Whenever the executive is competent to

assume this power, legislative and judicial

control and review must he provided for.

See clauses 31(3) to (8) of the KZN Constitution.

The ordinary law of the land must be

insufficient to deal with the situation.

See clause 31(2) of the KZN Constitution.

The state of emergency must be a

temporary measure and must not go

beyond what the exigencies of the

situation demand.

See clauses 31(3) and (5) of the KZN

Constitution.

Safeguards against the unnecessary or

unreasonable violation of human rights

must be provided for.

See clauses 31(9) to (11) of the' KZN

Constitution.
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172.28.14 Clause 31 of the provincial constitution complies

with the requirements for states of emergencies

in section 34 of the IC. In clause 31(1) the

restatement of section 34( 1) of the IC is followed

by the following provision, which is a restatement

of the legal import of section 34 of the IC:

"A national state of emergency in the
Province may be declared only in terms of,
and with the guarantees and restrictions
set out in section 34 of the Constitution of
the Republic of South Africa, Act 200 of

1993."

The provisions in clause 31 following on this are

similar to the corresponding provisions in section

34 of the IC. In case of a conflict between clause

31 and section 34 the latter will prevail, even

though the language of the two provisions does

to give rise to an identifiable conflict.

172,28.15 The provisions of sections 219(1)(c), 217(3) and

218(1)(k) of the IC fall to be read together. The

maintenance of public order in terms section

219(1)(c)] clearly includes mechanisms to deal

with such maintenance. Section'218{1 )(k) is

even a stronger recognition of a province's
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emergency powers. Only where the Provincial

Commissioner is unable to maintain public order

may the national emergency unit be deployed in

a province to restore public order. It is submitted

that the power to legislate for the maintenance of

public order set forth in section 217(3) of the IC

includes the adoption of constitutional.provisions

regulating this matter.

172.28.16 The competence of regulating the effects of a

situation of emergency through a declaration of

emergency is also an incidental competence to

the adoption of a bill of rights. Rights may be .

limited by means of the limitation clause or

because of an emergency. The provincial bill of

rights provides for additional protection to that

set out in the national Constitution, and may,

therefore, legitimately regulate the conditions

under which such rights might be abridged as a

. consequence of a national emergency declared in

a province. In this respect, the declaration of

emergency may be regarded as relating

exclusively to the the application of the provincial

bill of rights.
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Q. CHAPTER 4

This chapter is not inconsistent with section 160(4) of the IC. It reflects

section 160 of the IC, as set out above in the first rule of consistency.

173. Clause 1(2)
* ~ " ~ • • *

Clause 1(2) of the KZN Constitution asserts for a subsidiary rule of

consistency in terms of the final Constitution which will be the governing .

instrument at the time that chapters 5 and 8 fall to be considered on the

grounds of consistency. There is no reason why clause 1(2), which defers

the question of a judgment of consistency in respect of a future

constitutional document, should be inconsistent with the IC which is the ,

present and governing Constitution. Stated formally, X is not inconsistent

with Y, where X stipulates that in the future provisions of X shall be of force

and effect insofar as they are non-inconsistent with Z, where Z will in the

future supplant Y. See further our discussion of the complaints of

contingency and vagueness.

174. Clause 1(3)

174.1 In respect of chapter 4 clause 1(3) the complaint is raised

. concerning the characterisation of the-purpose of provincial

legislative and executive powers as relating to welfare, peace

and order. Welfare is specifically listed in Schedule 6 while.
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in terms of section 219(4) of the IC, peace and order are

specific provincial competences falling under the functional

area of police. A provincial constitution may direct that

legislation should promote good and effective government in

the province. The contentions set out in paragraph 51 of the

GNU's argument are barely comprehensible, for it is perfectly

legitimate for a provincial constitution which purports to .

organise the provincial government to indicate its powers and

function, provided it does so not inconsistently with the IC and

the CPs. Chapter 4 of the KZN Constitution indicates that the

new national Constitution may change the powers and

functions of the province. The KZN, Constitution does'not

allocate powers, but merely restates the powers the province

has or states those which it wishes to have.

174.2 The use of the word "primary" does not alter the actual

legislative and executive powers conferred upon the province

by chapter 4. Clause 1(1) of chapter 4 makes it plain that ' '

provisions of the KZN Constitution, including the allocation of

. ' powers and functions, are of force and effect only insofar as

they are not inconsistent with the IC. Accordingly, the' , ,.

description of powers as primary does not elevate those

powers or the enjoyment of them beyond what is permitted in

terms of section 126 of the IC read with section 160(3). We

deal with this aspect more fully above.
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175. Clause 1(4)

175.1 , The difference between clause 1(4) of chapter 4 of the KZN

Constitution and section 126(3) of the IC is attributable to the

fact that the KZN Constitution requires national legislation to

override provincial legislation with regard to laws which do not

fall within the functional areas set out in .Schedule 6 to the IC,

in accordance with the criteria in section 126{3). In fact,

several provisions of the IC entitle provinces to adopt specific

: laws which do not refer to Schedule 6 matters, while section

126(3) provides national overrides only with respect to national

legislation on Schedule 6 matters. Accordingly, this clause of

the KZN Constitution limits provincial legislative powers,

prescribing that instead of its legislation the national legislation

referred to therein shall apply.

175.2 A law of a province must be taken to mean a law that the

province is empowered to pass in terms of the IC.

176. Clause 1(6)

We have dealt with this provision above. Administrative action simply

flows from the executive powers properly exercised by the province and this

provision has the import of making the two preceding sub-clauses applicable

to executive powers, by restating the constitutional scheme.set out in
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sections 126 and 144 of the IC.

177. Clause 1(10)

This is dealt in with above.

R. CHAPTER 5

4fe 178. We refer to what has been stated above. We submit that since chapter 5

is only of force and effect insofar as it is not inconsistent with the final

Constitution, this Court is not called upon to determine whether chapter 5

is inconsistent with the IC.

S. CHAPTER 6

179. Clauses 2(1) and (2)

# ' • • . • • ' • • • • • • / • .

Contrary to the argument offered by the GNU, since section 160(3)(a)

provides that a provincial constitution may establish legislative structures,

it must necessarily form part of such establishment that the provincial

constitution has the power to determine the composition of its legislature.

180. Clause 4

Clause 4 must be read together with the provisions of sections 42. and 132
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of the IC, alternatively this is a matter in respect of which the provinces may

determine the composition of the legislature and the qualifications of

members of the legislature in terms of section 160{3){a) of the IC.

181. Clause 17(1)

The provisions of this clause fall within section 160(3)(a), alternatively form

part of the powers that must necessarily be ancillary to, the power to pass

a provincial constitution.

T. v ELECTORAL MATTERS ... .

182. Various provisions in the KZN Constitution which relate to electoral matters

do not have force and effect and therefore may not give rise to a conflict ;

with the provisions of the IC. Irrespective of this it is submitted that the .

KZN Constitution may legitimately provide for electoral matters. The power

of establishing legislative structures and procedures different from those set

forth in the IC implies the power to provide for electoral matters as a

reasonably necessary and incidental competence. As a provincial

constitution may establish a bicameral, rather than a mono-cameral system,

it would need to,determine the criteria of differentiated representation

• ' . ' between the two houses. The power of establishing a legislative structure,

as well as any other structure, includes the power of determining the criteria

by virtue of which those who are to operate within the structure are to be

elected, nominated, and appointed. Therefore the KZN Constitution can
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depart legitimately from the provisions set forth in the IC, including section

129 (2) thereof.

183. Paragraph 30.6 of the ANC's written argument objects to clause 2 (1) of

chapter 6 which, as it relates to the electoral law of the province,- has no

force and effect in terms of clause 1 (1) (b) of chapter 15. The rest of

clause 2 of chapter 6 of the K2N Constitution establishes the composition

of the provincial legislature as reflecting a mixture of proportional and

fc , constituent representation on, the basis of the German model. These

provisions which relate to the election of the members of the legislature are

at the very core of the Electoral Law, and the KZN Constitution could have

theoretically expanded them in detail thereby setting forth the whole of the

electoral law. Therefore,' it legitimately sets forth general principles

delegating to the provincial legislature their, implementation to the same

extent that the KZN Constitution could have provided for by virtue of its

own provisions.

I s . ' - . ' . ' • • . ' • ' - • .-• • - • '

184. The ANC further contends that clause 5 (6) is inconsistent with the IC. It

' is submitted that the provincial constitution has the power of determining

how legislation may be initiated in the legislative structure established by

> it. This provision does not move legislative competence away from the

. legislative structure but merely enables the legislative structure, to consider

legislation over and above that introduced .by its members and by the

• executive. Petitions also enable the initiation of legislation from outside the

precincts of Parliament. The foregoing considerations also address the ANC
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objections set forth in paragraph 41 of its argument. In paragraph 42 of its

argument the ANC raises a further objection with respect to the

establishment of an Independent Electoral Commission, making specific

reference to section 129 (2) of the IC. In addition to the submission set out

above, which outlines how the KZN Constitution-needs not be consistent

with section 129 (2), it must also be considered that consistency with that

specific section is not legally possible at this time.

185. It should be noted that certain of the provisions of the Electoral Act have,

due to the effluxion of time, become obsolete.

186. "Commission" is defined in section 1 of the Electoral Act as:

"... The independent Electoral Commission established by section 4(1)
of the Commission Act", viz the Independent Electoral Commission
AcCNo 150 of 1993.

187. Section 4 of the Electoral Act provides as follows: ;.

"Administration of Act - The provisions of this Act shall be
administered by the Commission, which in such administration shall
endeavor to create an environment which generates confidence in the
electoral process and the secrecy of the ballot. "

188. The objects of the Independent Electoral Commission, as provided for in

section 4 (2) of the Independent Electoral Act, are as follows:
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"(a) to administer, organise, supervise and conduct, whether directly or
indirectly, free and fair elections for the National Assembly and all
provincial legislatures in terms of the Constitution and the Electoral
Act;

(b) to promote conditions conducive to free and fair elections;
(c) to determine and certify the results of elections, and to certify to

what extent such elections had been free and fair;
id) to conduct voter education; and
(e) to make an enforced regulations for the achievements of such

objects."

189. It was never intended that the Independent Electoral Commission Act would

apply to any election other than first national and provincial elections held

in terms of the IC.

190. This is so as section 2(1) of the Independent Electoral Commission Act

provides as follows:

"Application of Act - The provisions of this Act shall apply in respect
of-

(a) the first elections to be conducted for the National Assembly
and all provincial legislatures in terms of the Constitution and
the Electoral Act; and

(b) any referendum conducted under the supervision of the „
Commission in terms of sub-section (2),

until the First National Assembly and all provincial legislatures have
been validly constituted."

191. Pursuant to the provisions of section.9(1) of the Independent Electoral

Commission Act, the Independent Electoral Commission has been dissolved.

192. The Electoral Act, in its present form, does not provide for voting in

accordance with properly compiled voters's rolls. Presently, provided a
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voter has the necessary identification, such voter may vote at any voting

station, and such vote is counted "in respect of the Province where it has

been cast" (see section 31 (1) of the Electoral Act).

193. It may be concluded from the aforegoing that the present electoral

legislation is not designed to provide for elections as contemplated for the

establishment of future provincial legislatures.

194. It is submitted that a provincial constitution can, given the provisions of

section 160(3)(a) of the IC, provide1 for the appropriate mechanisms and

procedures to be followed in the election of the-members of its legislative

structure, viz. the provincial legislature.

The establishment of an Independent Electoral Commission at provincial

level is a further consequence of the power to establish a legislative

. structure. The Independent Electoral Commission in the KZN Constitution

is a supervisory and regulatory body which does not run the election but

merely ensures that the provision of the Provincial Electoral Act are complied

with and as required further implemented by means of regulations. The (C

is therefore the enforcement mechanism and the monitor of the provincial

electoral legislation, and as such, its establishment within the competence

of the province to adopt an electoral law.

The aforegoing considerations are.also relevant to contentions raised by the

GNU in paragraphs 60 and 88 of its argument.
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U. CHAPTER 7

195. Clause 6(1 Kb)

This clause relates to the powers of the Premier in appointing the Cabinet

and falls within the ambit of section 160(3){a), the Cabinet being an

executive structure for which the provincial constitution may make distinct

- • provision.

196. Clause 6(1)

There, is no obligation upon the province to maintain a government of

national unity. CP XXXII refers to the national government, and not to the

provincial government. In any event the KZN Constitution preservesthe

government of provincial unity in chapter 14 clause 2(10).

, A 197. Clauses 6(2). 6(5Ka) and (b)

, As to the remaining objections taken in respect of clause 6, these too fall

within the meaning of executive structures provide for in section 160(3){a)

of the IC. .

198. Clause 8(1)and clause 11

' * . ' •

These sections fall within the meaning of executive structures and the
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powers implied by section 160(3) in respect of these structures.

199. Clause 13(2)(a)(vii)

The KZN Constitution is subject to its provisions being consistent with the

final Constitution, and accordingly does not fall to be determined for

consistency with the IC.

200. Clauses 14 and 15 - paragraph 71 of the GNU and 45.2 of the ANC

200.1 The ANC and the GNU object to clause 4 (1) of chapter 13 and

clauses 14 and 15 of chapter 7 of the KZN Constitution.

Clause 4 of chapter 13 has no force and effect and therefore

cannot give rise to a conflict with the IC. However, had it

force and effect it would not be inconsistent with the IC. The

civil service is par excellence an executive structure. The

legislative history referred to above indicates that the wording

of section 160 (3) (a) was crafted so as to include the civil

service. Therefore, the province may establish, a civil service

in a manner which is different from that set forth in the IC.

Section 212 of the IC refers to the public service to be

established in terms of "a law", which in the framework of the

IC means either a national or a provincial law. Furthermore,

section 213 refers to "the public service employed by the

province" (emphasis supplied), rather than in the province.
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Since the civil service is employed by the province, it follows

that the province may then determine terms and conditions of

employment and related matters.

200.2 A provincial civil service is nothing more than a civil service

employed by the province, the terms and conditions of which

employment are determined by the province. The language of

clause 14 reproduces CP XXX almost verbatim. CP XXX also

. indicates that the civil service may be established and

regulated by either the national or the provincial law, for it

makes reference to "law" rather than an Act of Parliament.

The structuring of the Civil Service Commission set forth in

clause 4 of paragraph 13 reflects the legislative scheme of a

provincial civil service and meets standards of accountability;

transparency and efficiency. In changing the composition of

the Provincial Service Commission, the KZN Constitution has

exercised its prerogative of providing for executive structures

different from those set forth in IG. Clause 15 of chapter 7

provides for a specific executive structure which is also part of

the civil service of the province namely, the Chief Legal

Advisor. In designing executive structures a provincial

constitution may very well establish a special office which

reviews the legality of the actions of the province and advises

the Cabinet.
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V. CHAPTER 8 CONSTITUTIONAL COURT

201. This chapter is not inconsistent with the IC nor with the CPs, for none of its

provisions may give rise to a conflict with a provision of the IC or the CPs.

202. Clause 1 (1) of chapter 4 of the KZN Constitution reads:

"... any provision of this Constitution ... which is inconsistent with
the Constitution of the Republic of South Africa Act 200 of 1993
shall have no force and effect. "

203. Clause 1 (2) of chapter 4 reads:

"... the provisions of Chapter 8 of this Constitution... shall come into
force and effect in so far as they are consistent with the. new
Constitutional framework ..."

204. Clause 1 (3) (a) of chapter 1 5 states that the provisions of chapter 8'"shall

come into force and effect if, and to the extent that they are approved by

. Parliament by two-thirds of all its Members after the relevant provisions
-

have been considered by a constitutional commission ". (Parliament here is

the provincial legislature).

Therefore, this chapter ought to be regarded as a planned constitutional

amendment which will need to be dealt with as any amendment to a

provincial constitution would be. .

205. Moreover, since the provincial constitution-making power includes that of
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provincial constitution may determine the conditions under which a law

becomes a law, possibly including resolutive conditions. Determining the

consistency of a provincial law with the constitution from which such law

derives its legitimacy might be regarded as part of the same process which

determines the conditions of validity and the existence of a law, and hence

its very nature. .,

206. Furthermore, within the power of making a constitution is the inherent

power to set forth structures and procedures to ensure that such

constitution is respected. The establishment of "a custodian of the

constitution" is a power inherent to constitutional power.

207. Chapter 8 is not inconsistent with section 98 (2) of the IC which provides
* . . . • '

for the jurisdiction of the Constitutional Court of the Republic only with

respect to matters related to the interpretation, protection and enforcement

of the provisions of the IC itself {"this Constitution") '

208. This chapter is also not inconsistent with section 101(3)(c) of IC which

refers to the inherent jurisdiction of the Supreme Court with respect to "any

inquiry into the constitutionality of any law": The word constitutionality

used in such provision must have the same meaning it • has in other

provisions of the IC, namely legitimacy against the constitutional parameters

set forth by the IC itself. This appears very clearly from the language of

section 98 (2), which refers to the interpretation and protection and
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enforcement of "this Constitution" {the IC),.which include, (c) "any enquiry

into the constitutionality of any law...", hence against the IC only

209. Therefore, the additional judicial competence of assessing the validity of

provincial laws against the KZN Constitution does not automatically fall

within the inherent jurisdiction of the Supreme Court which are expressly set

out in section 101 (3) of the IC. .

210. The KZN Constitution could give this function to the Supreme Court in terms

of section 101 (2) of the IC, which indeed the KZN Constitution does in the

transitional stage if a provincial Constitutional Court is not established as set

out in clause 2(7) of chapter 14.. .

211. Moreover, if a Constitutional Court is established, clause 1(5)(b) requires

that the law of the province deals with the relation between the provincial

Constitutional Court and the Supreme Court, this being one of the laws

referred to in section 101 (2) of the IC. Therefore, the province may

attribute some competence of constitutional adjudication under the KZN

Constitution to the Supreme Court.

W. AD CHAPTER 9

212. Paragraph 76 of the GNU - Monarchy

212.1 The GNU objects to clause 1(5) as a violation of the equality
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clause and CPs V and VI. This clause should be read together

with the subsequent clause 1 (6). Both clauses have no force

and effect and therefore are not in conflict with the IC.

Furthermore, these clauses are not inconsistent with the IC.

Section 160 (3) (b) of the IC requires that the KZN Constitution

makes provision for the institution, role, authority, and status.

of the Zulu Monarch. The word Monarch was chosen as a

compromise position between the word King and the concept

of a Kingdom. The Agreement for Reconciliation and Peace,

formulated in conjunction with the amendment of section 160

introducing the specific language on the eve of the 27 April

1994 elections, makes reference to the.King of the Zulus and

the Kingdom of KwaZulu, and its relevant part reads:

"(3) The undersigned parties agree to recognise and
protect the institution,, status and role of the
constitutionai position of the King of the Zulus and the
Kingdom of KwaZulu which institutions shall he provided
for in the Provincial Constitution of KwaZulu Natal
immediately after the holding of th said elections. The
1993 Constitution shall for this purpose be amended
before 27 April in accordance with Addendum A. (4)
Any outstanding issues in respect of the King of the
Zulus and the 1993 Constitution as amended will be
addressed by way of international mediation which will
commence as soon as possible after the said elections."

Annexure A contained the present subsection (b) of section

160(3) of the IC, while the outstanding issues with respect to

the King of the Zulus related to his pressing demands for the

restoration of a sovereign Kingdom of KwaZulu as per 1834
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boundaries.

212.2 The word Monarch was employed to make reference to the

position of the King within the structure of government, for a

King without a Kingdom is not a Monarch.

212.3 The Agreement for Reconciliation and Peace also speaks about

the constitutional position of the Monarch, thereby anticipating

the unanimous agreement of all parties in the KZN Legislature

that the Zulu King whould enjoy the position of a constitutional

monarch with no executive powers. During the past three

hundred years the position of a constitutional monarch has

acquired some clarity. Since the time of the beheading of

Charles I in 1648, it was held that the constitutional monarch

"can do no wrong". That means that his person as a King is

inviolable and unaccountable to Parliament. However, at the

same time it was required that all actions of the King be

countersigned by competent Ministers who would in turn bear

any responsibility for such actions. This scheme .of

-constitutional monarchy applies to many European countries

including the United .Kingdom, Belgium, Norway and the

Netherlands.

212.4 - The term "constitutional monarchy" denotes that a monarch

has the trappings of political authority, but in reality has a very
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circumscribed role; it is a term of art, and one would not

encounter its opposite - an unconstitutional monarchy."

Boulle, Harris & Hoexter, Constitutional and

Administrative Law: Basic Principles, 1989, 30.

212.5 In the Constitution of the Netherlands we find article 55 which

reads: "The King shall be inviolable; the ministers shall be

responsible"; and in the Constitution of Norway section 6

reads: "The King's person shall be sacred; he cannot blamed

nor accused. The responsibility shall rest with his Council."

Peaslee, Constitutions of Nations Vol iii _ '

212.6 The equality clause cannot apply to the Monarch, who by

definition holds a special position. Section 160 (3) (b) of the

IC acknowledges this fact, singling out the Zulu Monarch.

213. Paragraph 78 of the GNU - House of Traditional Leaders

213.1 The GNU reads the meaning of clause 3 (2) as being different

from that of section 183 of the ic. Even though the text of

the two provisions is not identical, the GNU's conclusion is not

warranted. The KZN Constitution was adopted after the

province established its own provincial law and House of
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Traditional Leaders. Nothing in the text of the KZN

Constitution suggests that the drafters intended to alter the

functions at present exercised by the province's House of

Traditional Leaders.

213.2 In any case the House of Traditional Leaders is one of the

executive and legislative structures and procedures referred to

in section 126 (3) (a) of the IC. The KZN Constitution may

make provisions which are different from those of the IC.

214. Other objections

Some of the ANC's and GNU's objections related to clause 2 of this Chapter

are dealt with under chapter 12 below, as they relate also to traditional

authorities.

. X. AD CHAPTER 10 - SECURITY AND POLICE

215. Paragraph 79 of the GNU .

215.1 In terms of the IC, a province has legislative competence in

respect of the police, subject to chapter 14 of the IC. Section

219(1), read together with section 217 (3) of chapter 14 of

the IC, indicates that the province has legislative competence

on subject matters listed in section 219 and that such
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competence is to be exercised within the limits of the Act of

Parliament referred to in section 214 of the IC. Section 219

(1) (b) refers to the development of community policing

services, which is more fully provided for in section 221. With

respect to section 221, the legislative competence of the

province is restrained by the framework set forth in the IC as

well as by the same Act of Parliament referred to in section

214 (1) of the IC. These are the limits on the legislative

competence of the province on police matters and the KZN

Constitution cannot expand these limits or ascribe to the

province additional legislative powers and functions. The KZN

Constitution merely restates the powers and functions of the

province, giving a direction to its legislature to ensure that

within the limit of its powers in terms of legislation is primary.

As elsewhere, the word "primary" employed in this section is

simply a directive to legislate on any matter.which can be

legitimately legislated upon by the province, without relying by

default on national legislation.

215.2 Even though the KZN Constitution may not expand the ambit

of legislative competence of the province on this subject

matter, it can reorganise the legislative and executive

structures and procedures which relate to it. The police is one

of those areas which is encompassed by the language of

section 160 (3) (a) of the IC. Accordingly, clause 1(2) of
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chapter 10 of the KZN Constitution indicates that the

structures which are established by provincial legislation,

within its ambit of legitimate application, shall be constituted

as a provincial police force.

215.3 In terms of section 1 {1).of chapter 15, chapter 10 has no

force and effect, and therefore may not give rise to a conflict

with the provisions of the IC.

Y. CHAPTER 11 . .

216. In paragraph 80 of its argument the GNU objects to the requirement that

ordinarily the province shall adopt a balanced budget unless the public

; indebtedness is authorised by two-thirds of the members of the Legislature

on the basis of a law identifying the sources of repayment and the

underlying economic assumptions. This provision does not purport to

increase the powers of the province, but it is a limitation on how. such

powers should be exercised. In terms of section 157 (1) of the IC the

province is competent to raise loans for capital expenditure even though it

must exercise this competence within the framework of an Act of

Parliament. The competence to raise loans for capital expenditure explicitly

includes that of raising loans for purposes of bridging finance. Clause 2(5)

is a derogation from the preceding clause 1(1) which calls for a balanced

budget, and it is a restraint and a limitation on the competence given to the

provinces by the IC. If the province wishes to raise loans within its areas
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of competence it will need to do so with the additional restraints set forth

in this clause, which, read together with the other clauses of this chapter,

has the purpose of promoting fiscal soundness in the administration of

provincial finance.

217. Paragraph 81 of the GNU

Paragraph 81 of the GNU argument objects to clause 2{8) requiring the:

province to do nothing more than consider the adoption of a two year

financial budget as soon as possible. The GNU's objection confuses fiscal

powers with financial powers. While fiscal powers are those of raising

necessary financial resources by means of levies, taxes and duties, financial

powers relate to the administration of the financial resources raised. This

provision does not affect the fiscal powers of the province, but it is an

expression of its financial powers. This clause expressly indicates that any

change towards the adoption of a two year financial period may take place

only jf and when feasible, which includes any-applicable provision of.the

present as well as the future national framework.

218. Paragraph 82 of the GNU

In paragraph 82 of its argument, the GNU objects to clause 3 (4) because

it reads the words "the law" as a reference to provincial law, which is not

correct. Throughout its text the KZN Constitution, as the IC, uses the

words "the law" as referring to the applicable law, including the national and
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the provincial law. When the KZN intends to refer to a provincial law it uses

the expression "a law of the Province".

219. Clause 2(5)

This section must be taken to be premised upon the relevant legislation

having been passed pursuant to section 157(1)(b) of the IC. What clause

2(5) of chapter 11 does is to entrench additional safeguards in respect of

any powers granted to the province in respect of a competence to raise

loans.

220. Auditor-General

In paragraph 86 of its argument, the GNU objects to clause 1 (4) of the KZN

Constitution which relates to this aspect. In paragraph 45.1 of its argument

the ANC objects to the creation of a provincial Auditor-General in its

entirety. Nothing in clause 1 of chapter 13 suggests the idea that the

functions of the provincial Auditor-General may exclude those of .the national

Auditor-General. Clause 4 (4) on the contrary requires the provincial

Auditor-General to assist the national one, thereby recognising the functions

of the national Auditor-General. The same accounts may be audited by

more than one auditor. The provincial budget is approved by the provincial

legislature and is spent by the provincial executive, thereby entitling the

provincial Constitution to establish an auditing function which reports to the

provincial legislature thereby enabling it to determine how the money it has
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authorised has been spent. This is one of the executive and legislative

structures and procedures referred to in section 160 (3) (a) of the IC and

therefore the KZN Constitution may differ from the provisions of the IC.

Finally clause 1 in its entirety has no force and effect and therefore may not

give rise to a conflict with the provisions of the IC. In the alternative it is

submitted that lack of an explicit provision in the IC authorising provinces

to appoint their own Auditor-General may not prevent them from doing so

even though the IC makes provision for an Auditor-General "for the

Republic". .

Y. CHAPTER 12 - LOCAL GOVERNMENT. TRADITIONAL AUTHORITIES AND

TRADITIONAL LAW

221. Local government structures may be established by a provincial law. In this

respect they are executive and legislative structures of the Province within

the meaning of section 160 (3) (a). This conclusion is confirmed by the

legislative history of section 160 set forth above, confirmed by the Minister

of Constitutional Development Mr R.P Meyer when he introduced the

amendment of section 160 in Parliament and stated:

"A major amendment is the proposal regarding Section 160 of the
Constitution, which boiis down to the fact that the Provinces will be
entitled to adopt their own constitutions ... that they will now have
a free hand in the provisions related to legislative and executive
structures and procedures. ... The significance of this amendment is,
inter alia, ... it leaves the door open for the establishment of sub
regions with their own administrative structures within the structural
arrangements of the Province." Hansard Monday 28 February 1994,
page 16335.
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Minister Meyer's reference to sub-regions of local government reflected the

model based on regions contained in the Constitution of the State of

KwaZulu/Natal approved by the KwaZulu Legislative Assembly on

2 December 1992 and used by the IFP throughout the course of

negotiations as the basis of its constitutional proposals, which model is

substantially reproduced in the KZN Constitution.

222. In terms of the IC, local government is established by the law of a

competent authority, which includes the provincial law. Therefore, local
. • • 't

government is a legislative, and executive structure established by the law

of the province and, as such, it is of the province within the meaning of

section 160 (3) (a) of the IC, and can be regulated by the provincial

constitution in a fashion which is different from that set forth in the IC.

223. Paragraph 18 of the GNU

223.1 The GNU contends that clause 14 of chapter 1 in the local

government dispensation of the KZN Constitution contravenes

section 245 of the IC after this section was amended by Act

7 of 1996. In adopting a constitution for its province the

provincial legislature can only seek to be not inconsistent with

the IC as it stood at the time of such adoption. The KZN

Constitution was adopted on 15 March 1996, while Act 7 of

1996,.amending Section 245 of the IC was promulgated only

on 28 March 1996. It is submitted that is is impermissible to
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attempt to hold the provincial legislature to the test of non-

inconsistency with respect to this provision, as amended.

However, the KZN Constitution is in any event not inconsistent

with section 245 as reformulated.

223.2 Section 245 (4) limits the power of a province to restructure

local government for a three year period. Restructuring of local

government in defined as changing the powers and functions

. of the structures which have been elected for the interim

period, their number of seats and other elements listed in sub-

section (4). None of the provisions of the KZN Constitution

has the effect of bringing about any such changes which can

only be brought about when the province adopts a Local

Government Act to implement the provisions of the KZN

Constitution. Section 245 does not prevent a competent

authority from legislating to restructure local government

during the three year period, but merely requires that such

restructuring shall not come into effect before three years have

elapsed. Therefore, a province could adopt a . Local

Government Act immediately after the pre-interirh phase,

delaying its coming into force or its actual restructuring effect,

until the required three year period has elapsed. Until

implemented by adequate legislation, the KZN Constitution

does not have the import of restructuring local government, but

merely sets forth a framework within which local government
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will have to be restructured at the end of the interim phase.

224. Paragraphs 18.4 To 18.6. 85.2. 84.5 And 84.6 Of the GNU

224.1 Even though the KZN Constitution could have departed from

the -provisions of chapter 10 of the IC, there is no

inconsistency between section 174 (1) and (2) of the IC and

the local government model set out in the KZN Constitution.

The IC requires different "categories" of metropolitan, urban

and rural local government to be put in place, and specifies

that they will have not only different powers and.functions, but

also "different structures". Hence, the IC enables the

establishment of different types of local government structures

within the broad category of rural local government. The KZN

Constitution sets forth two types of rural structures: the rural

and the traditional, which are examples of categories of rural

local government with different structures.

224.2 The establishment of regional councils is also not inconsistent

with chapter 10 of the IC. Regional councils are at present

provided for in the Local Government Transition Act ["the

LGTA"], which is referred to in section 245 of the IC.

224.3 Moreover, section 174(2) is enabling rather than prescriptive,

and does not exclude that in addition to categories ,of
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metropolitan, urban and rural local government the competent

authority may establish over-arching structures to coordinate

them on a regional basis. Since regional councils are provided

for in a law referred to in IC, viz the LGTA, if the intention

were to exclude regional councils from chapter 10, there would

have been no specific mention of it in section 174.

225. Paragraphs 18.7 And 85.9 Of the GNU

225.1 The recognition and protection of traditional authorities within

the local government model is not inconsistent with the IC.

Traditional authorities are local government structures for the

area of traditional*communities and the exercise of local

government powers. Botes, Central Government Structure, An

Analysis of the Constitution of 1993 for Study in Public

Administration, (1995), p168 lists the power of traditional

leaders, which are also exercised through the traditional

authorities, as follows:

"The tribal chief has the power to establish a tribal
authority and such regional units as he may desire. He
must maintain law and order within his tribal area and is
therefore also the chief judge in all matters within his
jurisdiction. His decision in these matters is final. It is
also his duty to defend his tribespeople andr in the case
of a dispute between the headmen in his area of
jurisdiction, he acts as a kind of appeal judge. The tribal
leader is also responsible for the development of his area
and will endeavour to promote the interests of his
people. He will also motivate his people to manage their



133

own affairs. As tribal chief, he will be responsible for
the maintenance of the human rights and dignity of his
followers. It will therefore be necessary for him to keep
up to date with the internal affairs of his area and to
listen to the grievances of his people. The tribal chief
must also notify his followers about all new laws,
orders, instructions or requirements of the government
to ensure compliance with all the legal requirements
applicable within his area of jurisdiction. It is also his
duty to confiscate any stolen stock and to impound any
stray animals found in his area of jurisdiction. His
involvement in the administration of social programmes
within his area includes, inter alia, the provision of aid in
the development of educational programmes; matters
concerning health services; the registration of persons;
the collection of' taxes, levies and moneys; the
registration of births and deaths; census surveys; the
prevention of animal diseases; the occupation of stands;
the cultivation of land; the use of commonages; and the
maintenance and repair of beacons, fences and gates in
his jurisdiction. He is also responsible for efficient use
of labour resources within his area; the eradication of
noxious weeds; the preservation of fauna and flora;
efficient use of water resources in his area; the
protection of public property, monuments and other
historical places; the rehabilitation of land; and the
prevention of soil erosion, overstocking and overgrazing.
He must report on crucial issues within his jurisdiction,
such as the outbreak of contagious or infectious
diseases among people and livestock; any unnatural
deaths; unacceptably high incidence of crime; the
unauthorised presence of foreigners; the unauthorised
occupation or cultivation of land; , the presence of
fugitives from crime; the illicit possession of firearms,
ammunition and explosives; the possession of drugs,
liquor, obscene publications or harmful pamphlets; and
the unauthorised collection of pensions, levies and other
benefits."

225.2 Section 181(1) of the IC states that traditional authorities shall

"as such an authority" continue to exercise and perform the

powers and functions vested in them in accordance with the

applicable laws and customs subject to .any amendments or
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repeal of such laws and customs by a competent authority.

Section 181 indicates that they shall continue as an authority

rather than as a symbolic or ceremonial centre of cultural

aggregation, which intentionally stresses the acknowledgment

of their local government functions. It is also significant that

while section 181 refers to traditional authorities, traditional

leaders are separately treated in section 182 of the IC.

225.3 Traditional authorities are the structures through which, and in

which, traditional leaders perform most, but not all, of their

powers and functions, namely those powers and functions

related to the administration of traditional communities.

. Traditional authorities are not democratically elected and in this

respect they do not comply with section 179(1) of the IC.

Therefore, the IC expresses two different principles: on the one

hand it sets the general law that local government be

democratically elected, while on, the other handit creates an

exception with respect to the recognitions of the powers,

functions and role of traditional leaders (CP XIII and section

182), and the preservation of traditional authorities as .the

vehicle through which-the powers and functions of traditional

leaders are exercised.

225.4 The derogation from the principle of democratically elected

representation with respect to local government is set forth in
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section 182 entitling traditional leaders to be ex-officio

members of elected local government structures. This duality

of principles is reflected in the CPs. CP XVII {democratic

representation in government) acknowledges that it clashes

with CP XIII (powers of traditional government), but it clarifies

that CP XIII is paramount with respect to CP XVII, indicating

that their relationship is such that it is CP XVII that derogates

from CP XIII, rather than the converse. CP XVII clearly links

local government to traditional leadership and states with

respect to traditional leadership the principle of representative

democracy in local government does not apply. This confirms

that the "institution, status and role of .traditional leadership"

also contains essential local government functions, which are

to be protected.

225.5 The KZN Constitution limits the role of traditional authorities,,

creating democratically elected over-arching regional councils

with jurisdiction also over traditional authorities and their areas.

225.6 In terms of clause 1 (3) (a) of chapter 15, clause 3 (5) and (4)

of chapter 12, which almost' entirely contains the

entrenchment of the notion of traditional authorities as primary

local government structures, has no force and effect. Hence,

these clauses are not capable of creating a conflict with the .

provisions of the IC.



136

226. Paragraph 44.2 Of the anc and 85.7 Of the GNU

The appointment of traditional leaders as ex officio members of local

government set out in clause 3(5)(a) of the KZN Constitution is not

inconsistent with section 179(1) of the IC because of section 182 of the IC.

The reading of section 182 put forward by the ANC and the GNU is not

correct. In fact, this section was amended merely to redress the difficulties

encountered in identifying who the traditional leaders are. The reformulated

section 182 does reduce traditional leaders' entitlement to be ex officio

members of elected local government structures, but creates a process to

achieve certainty on who a traditional leader is for the purpose of the ex

officio entitlement. This objective is stated in the memorandum

accompanying the bill which reformulated section 182, and is confirmed by

the proclamation issued by the President, which has not limited the number

of traditional leaders in any way, but has merely created a procedure to

identify traditional leaders. The reformulation has added a proviso which .

requires a traditional leader to be identified without detracting from the main

body of section 182 which sets forth an entitlement to ex officio

membership. Moreover, this provision has no force and effect and as such'

is not capable of being in conflict with the IC.

227. Paragraph 18.8 Of the GNU and 44.1 Of the ANC

227.1 Clause 2(3) of chapter 12 is not inconsistent with section

179(3){b) of the IC. In fact, it is not strictly necessary to
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rnention a voters' roll, which is the method by which it is

ensured that only those who are resident in a given area may

be allowed to vote. The requirement of a voters' roll does not

call for the necessity of residence, but under present

circumstances the requirement of residence implies that of a

voters' roll. ,

227.2 ( The KZN Constitution merely establishes a constitutional

• / ^ • framework for local government in the province which will

need to be implemented by provincial legislation. The

. . requirement of section 179(3){b) will need to be directed to the

provincial legislation, for chapter 10 of the IC is more properly

implemented through ordinary legislation than general

constitutional provisions.

228. Paragraph 18.9 And 85.5 of the GNU

Clause 2(14) of chapter 12 is not inconsistent with section 158 of the IC

even though the word ordinarily does not appear in it. The test of "not

- inconsistent with" requires the existence of a conflict and does not call for

identical provisions. Both these provisions can be obeyed simultaneously as

the KZN Constitution does not have the power to prescribe to the national

government what it may or may not do. However, a provincial constitution

may organise local government and prescribe to local government how it

should receive its financing. The KZN Constitution permits local
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government to receive financing from the province. If the national

Constitution enables the national government to make direct financial

transfers to local government nothing in the provincial constitution prohibits

it. Clause 2(14) does not purport or attempt to do so.

229. Paragraph 43 of the ANC

Clause 20 (6) of chapter 3 of the KZN Constitution precludes local .

governments from providing services when the private sector can provide

the same services with comparable reliability and efficiency. The ANC

contends that this clause is in conflict with section T75{2) of the IC

requiring local government to exercise powers and functions which are .

"necessary" to provide services for the well-being of its residents. If such

a service can be provided by the private sector with comparable efficiency

and reliability to be assessed also against the social responsibilities of the

province set out in clause 1 (15) of chapter 1 of the KZN Constitution,.then .

there is no necessity for local government to "exercise such powers and

functions and section 175 (2) of the IC is complied with, both in letter and

: spirit. It also does not follow that the "fundamental" status purpose and

character of local government referred to in section 174 (4) of the IC is that

of taking over activities which can be handled by the private sector.

230. Paragraph 44.4 of the ANC

Clause 4{4)(d) reserves 30% of the seats on rural local government councils
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for the appointment of specific persons. This is a transitional provision

which will apply with respect to one term of office and to rural local

government councils only. Rural local government councils have not yet

been established and the residents of rural areas are at present represented

in regional councils. The LGTA provides for differentiated representation of .

interests with respect to rural local government, enabling farmers, levy •

payers and women directly to appoint representatives to regional councils.

When compared to the scheme adopted in the LGTA,-the specific provision

£ , diminishes differentiated representation, limiting it to primary structures and

rural councils only. This type of representation is for the purpose of a

smooth transition between the past and the future. In terms of the LGTA,

farmers, levy payers, women and farm workers are entitled to appoint

representatives. Such representation of interest groups in terms of section

9 clause 1(b) of the LGTA may be recognised. This is entirely consistent

with representation of corporate entities. Interest group representation is

not per se inconsistent with elected democratic representation, but is an

ifo, . enhancement of it under specific circumstances. With respect to rural local

government some of the most important role players are indeed corporate .

entities. This clause in any event has no force and effect and is therefore

" incapable of conflicting with the IC.

231. Paragraph 33 of the ANC

The ANC objects, to clause 3{4) of chapter 9 on the grounds that the

recognition of the powers of traditional leaders infringes on fundamental
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rights. This clause is a mere restatement of section 181 of the IC, and

stresses the fact that powers of traditional leaders are not recognised for

their own personal benefit, but because of their participation in the local

government administration of traditional communities. In this respect the

KZN Constitution, while being not inconsistent with section 182 of the IC,

emphasises the recognition of the right to cultural diversity as the reason for

the recognition of the role of traditional leaders. In any event this clause

has no force and effect and is not capable of being in conflict with the IC.

It should, however, be read together with clause 1(2) and (4) of chapter T

and the preamble of the KZN Constitution which embody the principle of

social pluralism, including the recognition that traditional communities should

enjoy self-regulation.

232. Paragraph 27.5 And 32 of the ANC and 77 of the GNU

: 232.1 The ANC objects to clause 2 of chapter 9 which recognises

traditional and customary law. In its argument the ANC

objects to clause 2(1) and (2) on the ground that they would

limit fundamental rights, forcing group membership, and

interfere with the national legislative competence respectively.

This clause should be read together with the fundamental

principles and the notion of social pluralism referred to in the

preceding paragraph. Traditional communities are regardedin

the KZN Constitution as a specific model of societal

organisation and an expression of collective autonomy,
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consistent with clause 1 (3) of chapter 3 - which recognises the

collective right of self-regulation of interests - as well as clause

1(11) of chapter of 1 KZN Constitution.

232.2 Clause 2(1) of chapter 9 does not force anyone to be a

member of traditional communities, but merely entrenches the

entitlement of traditional communities to continue to be

organised and operate in terms of traditional and customary

law. It has no bearing on the membership of individuals in

such communities. Traditional and customary law, referred to

in the IC as indigenous law and customary law, is recognised

and protected both in section 181(1){b) of the IC and CP XIII.

An important characteristic of this type of law is that it is law,

and as any other law, it applies to its subject. Clause 2{1)

limits this mandatory application to the geographical area of

traditional communities, which in terms of the KZN

Constitution, as well as the IC, is the area under the jurisdiction

of traditional authorities.

232.3 The clause further provides that outside the areas of traditional

- communities traditional and customary law does not apply if a

member of the traditional community does not wish so, and

has dissociated himself or herself from the community and its

laws. A typical example is the regulation of interests which

surrounds the lobola system on which marriages in terms of
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traditional and customary law are based. The lobola system

• has fundamental importance in the organisation and

administration of traditional communities. However, many

people who reside in urban areas have also chosen to live by

the same system, requiring that their respective rights and

obligations be regulated and judicially enforced in terms of

traditional and customary law. Clause 2 (1) enables them.to

choose to abandon the lobola system and adopt the

westernised model of marriage and family life.

232.4 In terms of the IC, the province has legislative competence on

indigenous law and customary law, and, accordingly, may

adopt laws which repeal or amend it (adding to or detracting

from it). This is provided for in section 181(1 )(b) of the IC as

well as CP XIII, which both indicate that indigenous law and

customary law are subject to the law of the competent

authority dealing with it. As the province has the power to

amend and repeal indigenous (aw and customary law, it also

has the power to incorporate such law into its legislation,

which is what clause 2(2) has done, putting traditional and

customary law on the same level as the law of the province,

while protecting the integrity of the traditional and customary .

law legal system, preserving its canons of interpretation and its

modalities of application. In doing so, the KZN Constitution •

has restrained the legislative power of the province with
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respect to traditional and customary law, qualifying when and

how a further legislative intervention is admissible. The KZN

Constitution does not have the power to prescribe with respect

to legislative competence of the national government and in

which respect the national Parliament may amend and repeal

indigenous law and customary law. The reference to national

law in clause 2(2) merely stresses that to all intents and

purposes traditional and customary law ought to be regarded,

on the same level as the law of the Province, and therefore the ,

"compelling justification of public interest" referred to therein,

when it relates to the national government) falls to be

construed as those set out in section 126 (3) (a) to (e) of the

IC.

233. Paragraph 85. 8 of the GNU

The KTN Constitution does not provide for alt the rules of organisation and

operation of local government structures, but merely for the framework

within which provincial legislation shall establish such rules. To the extent

that they are applicable, sections 174 and 175 of the IC will need to be

implemented by provincial legislation which will define the limits within

which local government structures may choose the rule of organisation and

operation. The principle of local government autonomyfentrenched in

section 174 of the |C, includes internal organisation. Furthermore, in .

exercising its prerogative to provide "differently" from the IC, in terms of
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section 160(3){a), the KZN Constitution can increase the area of autonomy

of primary local government structures to afford them greater organisational

and operational discretion.

234. Paragraph 85.3 of the GNU

The KZN Constitution does not prescribe requirements for the exercise of

the franchise with respect to the provincial legislature which are inconsistent

with section 179 of the IC. As used in the KZN Constitution, the word

Parliament refers to the provincial legislature.

AA. CHAPTER 13

235. The creation of the ancillary structures of government of which the ANC

complains falls within section 160{3}(a), forming ancillary parts of the

executive structures of the province provided in that subsection.

235.1 Clause 1 (4) - Auditor General

The Auditor-General forms part of the executive structures contemplated in

section i60(3)(a). The objections related to it are dealt with above in

regard to chapter 11, when dealing with financial matters.

235.2 Clause 3 - Land Commission

Clause 3 of chapter 13 of the KZN Constitution has no force
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and effect, and therefore may not give rise to conflict with the

IC. From an abstract viewpoint this clause is not inconsistent

with the IC, nor does it purport to give to the province

competences that it does not have.

T r

The Land Commission does not oust that provided for in the

IC, but assists the province in the exercise of its functions. It

is conceded that the province may not be competent with

respect to land affairs, intended as the administration,

distribution and alienation of land which belongs to the central

government and is classified as publicor state land. However,

provincial competencies such as regional planning and

development and rural and urban development have an

immediate impact on the use of land and may under specific

circumstances justify the power of expropriation for public

utility. The province and local government may also use land

under their control for public utility purposes, and to promote .

housing opportunities for those who had been wrongfully

expropriated and victims of racial discrimination. This

Commission will operate within the parameters of provincial

competencies which will limit the manner in which it may

satisfy its mandate. * It is also significant that with respect to

the Land Commission, the KZN Constitution does not require

the adoption of a provincial law but leaves open the possibility
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that such Commission be established by either a national or a

provincial law. In these respects this clause could also be

construed as a request in terms of section 125{6) of the IC.

235.4 Clause 4 - Civil Service Commission

Objections related to this clause have been dealt with above

together with those, related to the provincial public service in

. regard to chapter 7. -

235.5 Clause 5 - Electoral Commission

The objections related to the Electoral Commission are dealt

with above in regard to Chapter 6, in conjunction with other

electoral matters

>

235.6 Clause 8 - Race Relations Board

The alleged inconsistency does not arise. There is nothing to

suggest that the decisions of the Race Relations Board would

... not be subject to judicial review, also in terms of clause 24 of

chapter 3 of the K2N Constitution, and accordingly there is no

violation of section 22 of the IC.
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236. Clause 9 - paragraph 90 of the GNU argument

341

In paragraph 90 of its argument the GNU contends that clause 9 of chapter

13 is inconsistent with the IC. This clause has no force and effect and

cannot give rise to a conflict with the IC. -Furthermore, since the provincial

public protector falls within the meaning of executive structures and

procedures of the province the KZN Constitution may legitimately make,

provisions for a provincial public protector. The establishment of a public

protector for traditional communities is an additional check and balance to

deal with the tension between the preservation of traditions and the

promotion of a human rights culture. It is pointed out that this public

protector has the power to recommend to the House of Traditional Leaders

disciplinary actions, and even the removal of traditional leaders, thereby

increasing their accountability, efficiency and effectiveness.

BB. CHAPTER 14

237. Clause 1 - PARAGRAPH 91 OF THE GNU ARGUMENT

In paragraph 91 the.GNU objects to clause 1 of chapter 14 of the

KZN Constitution. Clause 1 (1) is a restatement of section 239 of the

IC, while the subsequent sub-section (2) is a directive to the

provincial government to secure the transfer of property when it is

entitled to do so in terms of the IC. In fact, the procedure set forth

'• in section 235 (a) of the IC triggers the application of section 239 of.
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the IC. It is not obligatory and the province may choose whether to

request the assignment of any given piece of legislation, with the

resulting assignment of the assets which are instrumental to its

- administration.

In any event, chapter 4 of the KZN Constitution provides that the

allocation of powers to the province must be not inconsistent with

the IC.

238. Clause 2(7) ,

Since the Constitutional Court of the province may only be established upon

such an institution being consistent with the final Constitution, as argued

above, there is no inconsistency with the IG.

239. Clause 3(2) - paragraph 93 of the GNU argument

Paragraph 93 of the GNU argument objects to clause 3 (3) of the KZN

Constitution misconstruing its meaning and its import. This clause relates

to the meaning and significance that the KZN Constitution gives to itself and.

does not preclude the national government from legislating to amend it; if

the national government has such power. This clause merely states the

contents of the KZN Constitution, stating that such content is to be

determined with reference to the words of the Constitution alone, without

considering the interpretative value of national or provincial legislation. This
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does not affect the power of the national legislature to amend such content.

CC. FINAL CONSIDERATIONS

As.more fully discussed above, it is submitted that in assessing whether the

KZN Constitution is not inconsistent with the IC and the CPs this Court

should adopt an holistic approach in deciding whether the KZN Constitution

can live in harmony within the framework established by the IC. The KZN

Constitution is a democratic constitution the values, structure and contents

whereof are not repugnant to the constitutional framework established, by

the IC. In many respects it is not a carbon copy of the IC, but it is

submitted that this is the very reason why the present constitutional scheme

allows provinces to draft their own constitutions. Had the intention been to

require uniformity, rather than harmony, provincial constitutions could have

been written by the Department of Constitutional Development and

approved by the national Parliament. The KZN Constitution is the first

constitution in the troubled history of South Africa to be adopted with the

support of 100% of the democratically elected political representatives of

those who are subject to it. It is the first and still the only all-inclusive

constitutional settlement ever reached in our country and represents the will

and the aspirations of well-nigh 30% of the South African people. While

the KZN Constitution may not be a perfect document, yet it enshrines the

hope for and the commitment to future peace and prosperity in KwaZulu

Natal. . ,
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DD. CONCLUSION

In all the circumstances, it is submitted that the KZN Constitution should be

certified in terms of section 160{4) of the IC.

PETER HODES, SC

JOHAN KRUGER, SC

DAVID UNTERHALTER

CHAMBERS

CAPE TOWN

19 JUNE 1996
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