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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA

CASE NO.: CCT/15/96

In re:

DRAFT CONSTITUTION OF THE PROVINCE OF KWAZULU/NATAL

WRITTEN ARGUMENT ON BEHALF OF

THE GOVERNMENT OF NATIONAL UNITY

I. INTRODUCTION

1. The Provincial Constitution adopted on 15 March 1996 by the Provincial

Legislature of KwaZulu/Natal Province ("the Provincial Constitution") has been

submitted for certification by this Court in terms of the provisions of section

160(4) of the Constitution of the Republic of South Africa, 200 of 1993 ("the

interim Constitution"). The Government of National Unity ("the Government")

considers itself compelled to object to the certification of the Provincial

Constitution on the ground of its constitutional inadequacy, in that the text of this

Constitution fails to meet the threshold requirements of consistency or compliance

with the provisions of the interim Constitution and the Constitutional Principles set

out in Schedule 4 of the interim Constitution ("the Constitutional Principles").

2. The submissions which follow below are advanced on behalf of the Government in

support of its objections filed on 3 May 1996 at the direction of the President of
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the Constitutional Court to the certification of the Provincial Constitution.

II. THE CONSTITUTIONAL SCHEME

3. The scope of Parliament's legislative capacity is described in section 37 of the

Constitution of the Republic of South Africa, 200 of 1993 ("the interim

Constitution"), which provides as follows:

"The • legislative authority of the Republic shall', subject to this
Constitution, vest in Parliament, which shall have the power to make
laws for the Republic in accordance with this Constitution."

4. Section 125 of the interim Constitution provides as follows:

"(1) There shall be a legislature for each province.

(2) The legislative authority of a province shall, subject to this
Constitution, vest in the provincial legislature, which shall have
the power to make laws for a province in accordance with this
Constitution.

(3) Laws made by a provincial legislature shall, subject to any
exceptions as may be provided for by an Act of Parliament, be
applicable only within the territory of the province."

5. Section 126 (read with Schedule 6) deals further with the scope of the legislative

competence of Parliament and of provincial legislatures. The relevant implica-

tions of this section are the following:

5.1 Although section 126 no longer refers explicitly to concurrent legislative

3/



ffl

- 3 -

capacity, it is clear that Parliament as well as provincial legislatures have

legislative capacity with regard to all matters which fall within the

functional areas specified in Schedule 6. This position was endorsed in

Premier of KwaZulu-Natal and Others v the President of the

Republic of South Africa and Others 1996 (1) SA 769 (CC) para 25

per Mahomed DP as follows:

"This submission (to the effect that a constitutional amendment
offended the division of powers identified in section 126 as read
with Schedule 6 of the Constitution) was also, wisely, not
pressed in argument. It appears to assume that s 126, read with
Schedule 6 of the Constitution, gives to a province the exclusive
legislative competence to deal with matters which fall within the
functional areas specified in Schedule 6. This is a plainly
incorrect assumption. Section 126(1) (read with Schedule 6)
does give to a provincial legislature the jurisdiction to make laws
dealing, inter alia, with indigenous law, customary law and local
government. But it is made expressly clear by s 126(2A) that
Parliament also has that power."

^ . 5.2 The significance of section 126 is to be found in the fact that, to a largem
extent, it determines the scope of provincial legislative capacity on the

one hand and, on the other, that it provides the criteria which determine

which law (or sections of a law) shall prevail in the event of a conflict

between an Act of Parliament and a provincial law. This position too has

now been confirmed by the Constitutional Court in Executive Council.

Western Cape Legislature v President of the Republic of South

Africa and Others 1995 (4) SA 877 (CC) para 74 where Chaskalson P

stated as follows:

"The new Constitution allocates legislative power to Parliament
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and to the provincial legislatures. In terms of s 37 Parliament is
given legislative competence over the whole of the national
territory and in respect of all matters. The legislative
competence of the provincial legislatures, dealt with in s 126 of
the Constitution, is restricted. They have concurrent competence
with Parliament in respect of the matters referred to in Schedule
6 to the Constitution and their territorial competence is limited
to the provincial territory. Section 126(3) makes provision for
the way in which any conflict that might arise between national
laws and provincial laws in this field of concurrent powers is to
be resolved. If there should be such conflict, national laws are
given precedence insofar as they meet criteria specified in s
126(3) (a) - (e) and provincial laws are given precedence in
respect of other matters."

In the Constitutional Court's judgment in In re: The National Education

Policy Bill. No. 83 of 1995 1996 (4) BCLR 518 (CC) Chaskalson P

stated as follows at paras 13-14:

"Education is a schedule 6 functional area in respect of which
the provinces have legislative competence. This is not, however,
the exclusive domain of the provinces, but one which they
exercise concurrently with Parliament. This is made clear by
section 126(2A)
Section 126 of the Constitution does not restrict this power; what
it does is to provide in sub-clauses (3) and (4) how a conflict or
potential conflict that may exist between an Act of Parliament
and provincial legislation is to be resolved."

5.3 The manner in which provision has been made for the allocation of

legislative competences to the national and provincial levels of

government provided for in the interim Constitution does not fit neatly

into the accepted existing schemes.

Leonardy South Africa's Constitutional Provisions on Devolution and
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Federalism in De Villiers Birth of a Constitution (1994) 156-157.

This may be ascribed to the difficulties experienced in achieving political

consensus on the extent of the legislative competence of the provinces

and, consequently, to efforts to increase the legislative autonomy of

provinces through repeated amendments to the relevant clauses during the

drafting process. It also explains the intensity of the debate as to whether

the Constitution creates a federal or unitary constitutional dispensation.

See, for example Basson South Africa's Interim Constitution (revised

edition 1995) xxiv-xxv; and De Villiers The Federal/Unitary Debate:

Is there light at the end of the tunnel?, the Human Rights

Constitutional Law Journal of Southern Africa Vol.1 No.I at 6 et seq.

5.4 As far as the seat of residual power is concerned, section 126(2) of the

interim Constitution provides that the provincial legislative competence

contemplated in subsection (1) includes the competence to make laws

which are reasonably necessary for or incidental to the effective exercise

of such legislative competence. As we have noted (see paragraph 5

above), in terms of section 37 the legislative authority of the Republic

vests in Parliament save to the extent that the Constitution provides

otherwise.

5.5 The scheme of section 126 does allow for the development of functional

asymmetry since its provisions enable, but do not compel, any province
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to make laws on the functional areas in respect of which provincial

legislatures have legislative capacity.

5.6 The functional areas listed in Schedule 6 are vaguely defined, as are the

constitutional overrides in section 126(3)(a) to (e).

6. Section 160 of the interim Constitution provides as follows:

"(1) The provincial legislature shall be entitled to pass a constitution
for its province by a resolution of a majority of at least
two-thirds of all its members.

(2) A provincial legislature may make such arrangements as it deems
appropriate in connection with its proceedings relating to the
drafting and consideration of a provincial constitution.

(3) A provincial constitution shall not be inconsistent with a provision of
this Constitution, including the Constitutional Principles set out in
Schedule 4: Provided that a provincial constitution may -

(a) provide for legislative and executive structures and
procedures different from those provided for in this
Constitution in respect of a province; and

(b) where applicable, provide for the institution, role,
authority and status of a traditional monarch in the
province, and shall make such provision for the Zulu
Monarch in the case of the province of KwaZulu/Natal.

(4) The text of a provincial constitution passed by a provincial
legislature, or any provision thereof shall be of no force and
effect unless the Constitutional Court has certified that none of
the provisions is inconsistent with a provision referred to in sub-
section (3), subject to the proviso to that subsection.

(5) A decision of the Constitutional Court in terms of subsection (4)
certifying that the text of a provincial constitution is not
inconsistent with the said provisions, shall be final and binding,
and no court of law shall have jurisdiction to enquire into or
pronounce upon the validity of such text or any provision
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thereof" (our emphasis).

7. The most important constraint (since it is not subject to any exceptions) on the

provincial legislatures' entitlement to pass constitutions for their provinces is the

fact that no provision in such constitutions may be inconsistent with the

Constitutional Principles. This is a rather more stringent test than first meets the

eye since provincial constitutions are the only constitutional laws which have to

comply with the interim Constitution itself as well as the Constitutional Principles.

See Chaskalson P's remarks in Executive Council, Western Cape Legislature v

President of the Republic of South Africa and Others para 41.

8. Although a number of Constitutional Principles potentially find application,

Constitutional Principle XVIII is particularly significant for present purposes. It

provides as follows:

"1. The powers and functions of the national government and
provincial governments and the boundaries of the provinces shall
be defined in the Constitution.

2. The powers and functions of the provinces defined in the
Constitution, including the competence of a provincial
legislature to adopt a constitution for its province, shall not be
substantially less than or substantially inferior to those provided
for in this Constitution.

3. The boundaries of the provinces shall be the same as those
established in terms of this Constitution.

4. Amendments to the Constitution which alter the powers,
boundaries, functions or institutions of provinces shall in
addition to any other procedures specified in the Constitution or
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constitutional amendments, require the approval of a special
majority of the legislatures of the provinces, alternatively, if
there is such a chamber, a two-thirds majority of a chamber of-
Parliament composed of provincial representatives, and if the
amendment concerns specific provinces only, the approval of the
legislatures of such provinces will also be needed.

5. Provision shall be made for obtaining the views of a provincial
legislature concerning all constitutional amendments regarding
its powers, boundaries and functions."

9. The most significant respects in which provincial constitutions may not be

inconsistent with the interim Constitution concern -

9.1 the legislative competence of provincial legislatures;

9.2 the applicability of provincial laws; and

9.3 the executive authority of provinces.

10. The following appear to be matters relating to legislative and executive structures

and procedures in respect of which a provincial constitution may differ from the

provisions of the interim Constitution (within the contemplation of section

160(3)(a»:

10.1 composition of provincial legislatures (section 127);

10.2 sittings of provincial legislatures (section 130);
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10.3 Speaker and Deputy Speaker of provincial legislatures (section 131);

10.4 oath or affirmation by members (section 134);

10.5 , the power of provincial legislatures to control, regulate and dispose of

internal affairs, privileges and immunities of provincial legislatures and

benefits of members (section 135);

10.6 penalty for sitting or voting when disqualified (section 136);

10.7 rules and orders (section 137);

10.8 quorum (section 138);

10.9 requisite majorities (section 139);

10.10 assent to bills (section 140);

10.11 signature and enrolment of provincial laws (section 141);

10.12 public access to provincial legislatures (section 142);

10.13 administration of provincial legislatures (section 143);
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10.14 executive authority with the exclusion of the extent of a province's

executive authority (section 144);

10.15 election of Premiers (section 145);

10.16 tenure and removal from office of Premiers (section 146);

10.17 responsibilities, powers and functions of Premiers provided that the

authority assigned to a Premier does not exceed the executive authority to

which a province may lay claim in terms of the interim Constitution and,

provided further,,that existing constraints on the exercise of such powers

are respected (section 147);

10.18 acting Premiers (section 148);

10.19 the structure and procedure of Executive Councils save to the extent

contemplated in paragraph 11.7 (sections 149 and 150);

10.20 temporary assignment of powers and functions to Executive Council

members (section 151); and

10.21 transfer of powers and functions from one member, to another member

(section 152).
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11. We submit that the following matters cannot be regarded as being of a structural

or procedural nature (within the contemplation of section 160(3)(a)):

11.1 the scope of provincial legislative capacity (sections 125 and 126);

11.2 duration and dissolution of provincial legislatures (section 128);

11.3 elections (section 129);

11.4 qualification for membership of provincial legislatures (section 132);

11.5 vacation of seats and filling of vacancies (section 133);

11.6 the extent of provincial executive authority (section 144(2));

11.7 the scheme according to which portfolios are allocated and members of

the executive authority appointed (section 149);

11.8 accountability of members of Executive Councils (section 153); and

11.9 votes of no confidence (section 154).

12. Although section 160(3)(a) contemplates that a provincial constitution may provide
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for legislative and executive structures and procedures different from those

provided for in the interim Constitution, such provision may not be inconsistent

with the Constitutional Principles nor with any provision of the interim

Constitution which does not concern legislative and executive structures and

procedures in respect of provinces.

13. The other exception to the central principle laid down by section 160(3)(a) is the

authority, where applicable, to provide for the institution, role, authority and

status of a traditional monarch in the province and the constitutional obligation, in

the case of KwaZulu/Natal, to make provision for the Zulu monarch.

14. The interim Constitution regulates provincial finance and fiscal affairs in con-

siderable detail (sections 155-159). Since provisions in provincial constitutions

dealing with these matters have to be consistent with the provisions in the interim

Constitution, there would appear to be limited scope for innovation.

15. There are some other sections in the interim Constitution (such as sections 114,

213 and 217) which bestow legislative powers on the provinces and have to be

taken into account.

16. Against this background we now turn to consider the provisions of the Provincial

Constitution which we submit are inconsistent with the provisions of the interim

Constitution and consequently render the former uncertifiable.
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III. ANALYSIS - OF INDIVIDUAL PROVISIONS OF THE PROVINCIAL

CONSTITUTION

(a) CHAPTER 1

17. While all the "fundamentalprinciples" set out in this Chapter are not necessarily

themselves inconsistent with the interim Constitution, the Provincial Constitution

cannot presume to govern matters such as the allocation of powers and functions

to the central government and the provinces respectively. This is one respect in

which certain clauses fall foul of the provisions of the interim Constitution. . Other

examples include the way in which the Provincial Constitution attempts to flesh

out the "fundamentalprinciples". Clause 1(4) affords a good example.

18. Clause 1(4)

18.1 This clause inter alia provides that the people of the province shall "elect

representatives for provincial and local government by direct, free,

regular and secret voting, according to an electoral system provided for

in this Constitution".

18.2 Section 245 of the interim Constitution (as most recently amended by Act

7 of 1996) provides as follows:

"(1) Local government shall not be restructured otherwise
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than in terms of the Local Government Transition Act,
1993 (Act No. 209 of 1993), in respect of any area in
which members of a district council, a metropolitan
substructure, a transitional council, a transitional
representative council or a transitional rural council as
contemplated in the Local Government Transition Act,
1993, have not been elected in terms of that Act.

(2) Restructuring of local government which takes place as
a result of legislation enacted by a competent authority
after an election contemplated in subsection (1) shall be
effected in accordance with the principles embodied in
Chapter 10 and the Constitution as a whole.

(3)

(4) Until a period of not less than three years has elapsed
from the date on which the members of a district
council, a metropolitan substructure, a transitional
council, a transitional representative council or a
transitional rural council as contemplated in the Local
Government Transition Act, 1993, have been elected in
terms of that Act, such council or substructure, as the
case may be, shall not be disestablished and no change
shall be made to the powers, area of jurisdiction, wards
or number of seats thereof except in accordance with an
Act of Parliament further regulating the local govern-
ment transition process or by way of proclamation in
the Provincial Gazette by the Premier of a province acting
in consultation with the Minister for Provincial Affairs
and Constitutional Development."

18.3 The Provincial Constitution's local government dispensation is to a large

extent inconsistent with the requirements of Chapter 10 of the interim

Constitution.

18.4 For instance, subsections (1) and (2) of section 174 of the interim

Constitution provide as follows:

"(1) Local government shall be established for the residents
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of areas demarcated by law of a competent authority.

(2) A law referred to in subsection (1) may make provision
for categories of metropolitan, urban and rural local
governments with differentiated powers, functions and
structures according to considerations of demography,
economy, physical and environmental conditions and
other factors which justify or necessitate such
categories."

18.5 Chapter 12 of the Provincial Constitution makes provision for the

division of the province into regions, which regions shall consist of

primary local governments with their executive bodies and regional

councils with their executive bodies (clause 2(4) and (5)).

18.6 Clause 2(2) of Chapter 12 of the Provincial Constitution provides as

follows:

"(2) A law of the Province shall provide for different
categories of primary local governments, which shall
include those for municipal, rural and traditional
areas."

This is inconsistent with the provisions of section 174(2) of the interim

Constitution.

18.7 Clause 4(4) of Chapter 12 of the Provincial Constitution which provides

that local governments must be democratically elected provided that any

traditional authority shall be regarded as a primary local government

would appear to be in conflict with section 179(1) of the interim
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Constitution and, for that matter, clause 1(4) of Chapter 1 of the

Provincial Constitution.

18.8 The provisions of clause 2(3) of Chapter 12 of the Provincial Constitution

relating to eligibility to vote are inconsistent with the provisions of

section 179(3) of the interim Constitution.

18.9 Clause 2(14) of Chapter 12 of the Provincial Constitution which deals

with local government finance is inconsistent with section 158 of the

interim Constitution, in that it requires any financial transfer or allocation

of funds from the national government for distribution to local

government structures to be made through the Province.

19. Clauses 1(5) and 1(8)

19.1 These sub-clauses graphically illustrate the point made at the outset in

paragraph 17.

19.2 Quite apart from the fact that, from a constitutional perspective, the

nature of the relationship between provinces and the national government

has to be determined with reference to the provisions of the national

constitution, these "fundamental principles" bring themselves in conflict

with section 160(3) read with sections 126 and 144 of the interim

Constitution.
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19.3 The interim Constitution does not allow scope for a provincial

constitution providing for the exercise of all powers and functions which

a province can adequately or properly exercise.

19.4 The provisions of these sub-clauses make it quite clear that the KwaZulu/

Natal legislature envisages a federal state. Viewed in isolation, it may be

argued that these provisions are innocuous and meaningless. However,

read with other provisions to which we will refer, they leave no doubt

that the Provincial Constitution attempts to achieve what can only be

achieved by a national Constitution.

20. Clause 1(9)

This sub-clause is inconsistent with section 4 of the interim Constitution which'

provides that it shall be the supreme law of the Republic (i.e. including the

province of KwaZulu/Natal) and Constitutional Principle IV which provides that

the future Constitution shall be the supreme law of the land.

21. Clause 1(10) and (11)

21.1 These sub-clauses should be viewed together. Reference to the people is

presumably a reference to the people of KwaZulu/Natal whereas the

reference to "Government" in sub-clause (11) is presumably also a
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reference to the provincial government.

21.2 Constitutionally "government" is precluded from respecting and

encouraging the exercise of the power of the people to organise and

regulate their interests autonomously.

21.3 Such interests have to be promoted within the confines and according to

the dictates of law; a social instrument which, on the one hand,

accommodates the pursuit of interests and, on the other, the prevention of

anarchy.

21.4 These sub-clauses are overbroad and arguably inconsistent with section 4

of the interim Constitution and Constitutional Principle IV.

(b) CHAPTER 2

22. Clause 2

22.1 Not only is this provision outside the scope of section 126 read with

Schedule 6, but it is also contrary to the provisions of Constitutional

Principle XVIII which makes it clear that matters pertaining to

boundaries are to be regulated in the national Constitution.

22.2 In terms of the interim Constitution provincial boundary amendments, if
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they affect a single or particular provinces, require, in addition to the

approval of a two-thirds majority of the national Parliament, only the

"consent" of a provincial legislature; which, it must be presumed, can be

given by our "ordinary" majority (section 62). It is submitted that a

provincial legislature may not raise this majority.

22.3 Furthermore, in terms of the interim Constitution (see para 23 of the

judgment of Mahomed DP in Premier of Kwa-Zulu Natal and Others

v the President of the Republic of South Africa and Others) as well as

the Constitutional Principles, the territory of the Province of

KwaZulu/Natal can, in theory, be amended without the consent of the

province (but, in terms of Constitutional Principle XVIII after

consultation with provinces) on condition that a constitutional amendment

of general application is adopted by the requisite majorities in Parliament.

It is not possible for a provincial legislature to qualify these provisions by

the imposition of additional requirements.

23. Clause 3

23.1 .Residency is a prerequisite for entitlement to certain rights such as -

23.1.1 the right to enter, remain in and leave the Province (Chapter 3,

clause 13);
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23.1.2 the right to vote in secret and to stand for election to public

office (Chapter 3, clause 15(2)); and

23.1.3 the right to vote in an election for local government (Chapter

12, clause 2(3)).

23.2 These provisions are inconsistent with sections 20, 21(2) and 179(3) of

the interim Constitution.

(c) CHAPTER 3

24. Provinces do not have a general legislative competence in respect of fundamental

rights, freedoms and duties. Even assuming that the exercise of a provincial

legislative competence in respect of a very limited number of the functional areas

specified in Schedule 6 could require (or sanction) the enactment of laws involving

fundamental rights, freedoms and duties reasonably necessary for or incidental to

the effective exercise of such legislative competence, there is clearly no room for

a chapter in a provincial constitution on fundamental rights, freedoms and duties,

particularly one which re-ordains virtually every provision of Chapter 3 of the

interim Constitution - and then subjects it to a limitations clause at variance with

section 33(1) thereof.

25. Since it does not necessarily follow that a provincial constitution may not confer
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additional rights on persons who are subject to its legislative and executive

authority within the context of its legislative competencies, we nevertheless

propose to refer to a number of specific clauses in the Provincial Constitution

which are inconsistent with other provisions of the interim Constitution to which

we have not previously referred.

26. Clause 2(3)

26.1 The equality clause itself is in language similar to that of section 8 of the

interim Constitution.

26.2 Sub-clause (3), however, suggests that provisions in the Provincial

Constitution represent the only avenue for a claim for restitution of land

by those who may be unfairly dispossessed.

26.3 This matter is provided for by the interim Constitution in sections 8(3)(d)

read with sections 121 to 123.

26.4 It has to be provided for by an Act of Parliament in terms of which a

Commission on Restitution of Land Rights has to be established.

27. Clause 7

27.1 This clause deals with the right to privacy.
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27.2 It attempts to limit the right to privacy provided for in the interim

Constitution on grounds other than those contemplated in section 33 of

the interim Constitution and is thus inconsistent therewith. This

provision also involves a matter in respect of which a province does not

have any legislative capacity; neither in terms of section 126 nor in

terms of any other section.

28. Clause 9(4)

This sub-clause sanctions limitations on the rights enshrined in section 15 of the

interim Constitution not sanctioned in accordance with section 33 and is thus

inconsistent with both.

29. Clause 10(2)

This sub-clause likewise restricts the rights enshrined in section 16 of the interim

Constitution in a way which renders it inconsistent with that section as well as

section 33.

30. Clause 13

The second sentence of this clause would appear to attempt to restrict the scope of

the rights enshrined in section 20 of the interim Constitution. That confers upon
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every citizen the rights which this clause would however reserve for residents of

the Province.

31. Clause 14(3)

This sub-clause is inconsistent with section 15(1) of the interim Constitution in

that it limits the right to freedom of speech and expression with reference to less

stringent requirements than those postulated in section 33 of the interim

Constitution.

32. Clause 15(2)

The provision that every resident (as opposed to every citizen) shall have the right

to vote is inconsistent with the provisions of section 21(2) of the interim

Constitution.

33. Clause 17

Since it introduces additional limitations to the right of access to information, this

clause is inconsistent with section 23 of the interim Constitution.

34. Clause 18

Firstly, this clause does not extend to interests as does its counterpart in the
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interim Constitution. Secondly, the right to procedurally fair administrative action

is effectively limited. The clause is accordingly inconsistent with section 24 of the

interim Constitution.

35. Clause 19

It is submitted that provinces do not have legislative capacity in respect of

criminal law and procedure generally.

36. Clause 21(4)

36.1 This sub-clause is the equivalent of subsection 4 of section 27 of the

interim Constitution.

36.2 It contains a limitation not to be found in section 27 nor in section 33 of

the interim Constitution and is consequently inconsistent therewith.

37. Clause 22(3)

37.1 This sub-clause deals with the expropriation of property.

37.2 It is inconsistent with section 28(3) of the interim Constitution in respect

of-

37.2.1 the criteria justifying expropriation; and
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37.2.2 the criteria with reference to which compensation has to be

determined.

38. Clause 26(3)

38.1 This sub-clause deals with the right to join in marriage according to the

rituals, obligations and privileges of choice, including recognition of

marriages concluded under religious law.

38.2 This is an example of a matter in respect of which the provinces have^no

legislative capacity since it does not involve a Schedule 6 functional area

nor is it sanctioned by any other provision of the interim Constitution.

39. Clause 28

This clause, which deals with education, loses sight of the fact that at the level of

university and technikon education, provinces have no legislative capacity. It is

therefore inconsistent with Schedule 6 to the extent that it deals with tertiary

education.

40. Clause 29(3) and (4)

These sub-clauses are inconsistent with section 156 of the interim Constitution

which regulates exhaustively the levying of taxes by provinces.
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41. Clause 29(6)

41.1 This sub-clause imposes on all residents of the Province the duty to

defend its territory and, when so required, the territory of the Republic of

South Africa from any external enemy and from any threat to the

fundamental rights of the residents of the Province.

41.2 In terms of section 227(l)(a) of the interim Constitution it is the

responsibility of the South African National Defence Force to defend the

Republic and to protect its sovereignty and territorial integrity (see also

section 227(2)(a)).

41.3 Since the national territory of the Republic comprises, inter alia, the area

of KwaZulu/Natal, its defence too is also the responsibility of the South

African National Defence Force (section 1 read with Part 1 of Schedule

1 of the interim Constitution).

41.4 Not only would the provisions of clause 29(6) and those of section 227 of

the interim Constitution appear to be inconsistent, but defence is also not

a Schedule 6 functional area.

42. Clause 29(7)

42.1 This sub-clause provides that all residents shall have the duty to provide
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moral and financial support to their spouses, to educate their children and

to assist their parents when in need of care.

42.2 This provision does not involve a Schedule 6 functional area and is

neither reasonably necessary nor incidental to the effective exercise of a

legislative competence in respect of any such functional area. It is

therefore in conflict with section 126 and Schedule 6 of the interim

Constitution.

43. Clause 30(1)

43.1 This is the Provincial Constitution's limitations clause.

43.2 It is inconsistent with section 33(1) of the interim Constitution to the

extent that it provides that all limitations must be necessary to satisfy

compelling reasons of public interest and to protect the rights of others

whereas section 33(1), on the one hand, dispenses with the requirement '

of necessity in respect of certain categories of rights and, on the other,

'introduces an unqualified necessity requirement in other instances.

44. Clause 30(2)

This sub-clause is identical to section 33(2) of the interim Constitution but, by

reason of the fact that it incorporates by reference sub-clause (1), which is
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inconsistent with subsection (1) of section 33, it becomes inconsistent with

subsection (2) of section 33 of the interim Constitution.

45. Clause 30(3)

45.1 This sub-clause is a replica of section 33(3) of the interim Constitution.

It differs only to the extent that it incorporates a reference to the

"Constitution of the Republic of South Africa".

45.2 In so doing it effectively attempts to achieve supremacy by providing that

the entrenchment of the rights in terms of the Provincial Constitution

shall not be construed as denying the existence of any other rights or

freedoms recognised or conferred by the interim Constitution to the

extent that they are not inconsistent with the Provincial Constitution.

45.3 This is inconsistent with the interim Constitution. Since the vast majority

of the fundamental rights provided for in the Provincial Constitution go

beyond the legislative capacity of a province it follows that the provisions

in that regard in the Provincial Constitution cannot prevail in the event of

inconsistency.

46. Clause 30(4)

This provision is quite unrelated to Schedule 6 functional areas and not reasonably
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necessary nor incidental to the effective exercise of their legislative competence in

respect of any such functional area. It is therefore inconsistent with section 126

read with Schedule 6.

47. Clause 31

m
47.1 This clause envisages the declaration of a state of emergency in a

province by the Premier.

47.2 Police, subject to the provisions of Chapter 14, is the only Schedule 6

functional area remotely capable of sanctioning the declaration of a state

of emergency.

47.3 There is no provision in Chapter 14 of the interim Constitution which is

capable of sanctioning the declaration of a state of emergency by a

A 1 province.

47.4 Clause 31 is therefore inconsistent with Chapters 3 and 14 of the interim

Constitution as well as sections 126 and Schedule 6.

48. Concluding remarks

48.1 It is submitted that the assumption by a provincial legislature of the

competence to legislate on fundamental rights is not sanctioned by the
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' interim Constitution and involves matters which, in accordance with

Constitutional Principle II, have to be dealt with in the national

Constitution.

48.2 By virtue of the restrictive nature of a province's legislative competence,

and by reason of the requirement that a provincial constitution must be

consistent with the interim Constitution and the Constitutional Principles,

the entire Chapter stands in the way of certification.

48.3 A province cannot derogate from the rights conferred in the interim

Constitution.

48.4 In addition, some of the sections are clearly superfluous because they

re-ordain in the exact same terms provisions of the interim Constitution

whereas virtually all fall completely beyond the competence of a

provincial legislature.

(d) CHAPTER 4

49. Clause 1(1)

This sub-clause is inconsistent with section 160(4) of the interim Constitution

which does not countenance the possibility of a provincial constitution containing

a provision inconsistent with the interim Constitution. The Constitutional Court
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must be able to certify that none of the provisions of a provincial constitution is

inconsistent with the provisions of the interim Constitution contemplated in section

160(3).

50. Clause 1(2)

50.1 Effectively this sub-clause provides that following the replacement of the

interim Constitution by a new national Constitution, the provisions of

Chapter 5 of the Provincial Constitution, which deals with the allocation

of national and provincial functions and powers, and Chapter 8, which

provides for the establishment of a Constitutional Court for the Province,

"shall come into force and effect, insofar as they are consistent with the

new national constitutional framework, provided that the powers and

functions of this Province shall not be substantially reduced".

50.2 Although the commencement of the provisions of these two chapters are

deferred (a device which will no doubt produce its own difficulties) they

are nevertheless designed to become provisions of a provincial

constitution intended to be passed in the exercise of the entitlement

conferred upon provinces by section 160(1) of the interim Constitution.

50.3 Consequently all the provisions of the draft are required to be consistent

with the provisions of the interim Constitution, save to the extent

specifically sanctioned by the interim Constitution itself.
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50.4 To the extent that clause 1(2) attempts to circumvent the requirements of

section 160(3) of the interim Constitution, it is clearly inconsistent

therewith. (We deal with the contents of Chapters 5 and 8 separately

below.)

51. Clause 1(3)

51.1 This sub-clause describes the legislative and executive powers and

functions of the province in terms which are inconsistent with the

provisions of section 126(1), (2), (3) and (4) and section 144 of the

interim Constitution. In this regard we point out that constitutionally

provinces do not have primary legislative and executive powers and

functions for the promotion of welfare, peace, order and good and

effective government in a province relating to all matters falling within

the functional area set out in Schedule 6 and "other applicable

provisions" of the interim Constitution, "including any matter which is

implied, reasonably necessary for, or incidental to such powers and

functions".

51.2 The sub-clause is also inconsistent with item 1 of Constitutional Principle

XVIII which specifically provides that the powers and functions of

provincial governments shall be defined in the new national Constitution.

It is also inconsistent with item 8 of Constitutional Principle XXI which
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provides that the new national Constitution shall specify how powers

which are not specifically allocated in the Constitution to the national

government or to a provincial government, shall be dealt with as

necessary ancillary powers pertaining to the powers and functions

allocated either to the national government or provincial governments.

52. Clause 1(4)

52.1 This sub-clause is inconsistent with section 126(3) of the interim

Constitution. That provides that laws passed by a provincial legislature

"in terms of this Constitution shall prevail over an Act of Parliament"

which deals with a matter falling within the functional areas specified in

Schedule 6. The sub-clause refers to provincial laws generally.

52.2 Constitutional Principle XXI lays down the criteria to be applied by the

Constitutional Assembly in the allocation of powers to the national

government and the provincial governments in the national Constitution.

It involves a matter to be regulated in its entirety in the national

Constitution.

53. Clause 1(6)

To the extent that the preceding sub-clauses referred to are inconsistent with

provisions of the interim Constitution, the provisions of this sub-clause are
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likewise so inconsistent.

54. Clause 1(10)

Quite apart from the fact that this provision is inconsistent with section 126(3), it

wrongly assumes that when a provincial law prevails over an Act of Parliament,

the Act of Parliament is thereby invalidated.

In re: The National Education Policy Bill. No. 83 of 1995 supra para 19

(e). CHAPTER 5

55. Clause 1

55.1 Virtually the entire clause is inconsistent with the provisions of sections

126 and 144, Constitutional Principles XVIII item 1 and XXI item 8 and

Schedule 6 of the interim Constitution.

55.2 Sub-clause (2), for example, makes provision for "exclusive" legislative

and executive authority in respect of matters which fall within the

functional areas specified in: Schedule 6 of the interim Constitution in

respect of which there is concurrent legislative and executive capacity

with Parliament and the national executive.
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55.3 The list also includes (in items (g), (j), (k), (1), (o), (q)f (s), (x), (y), (z),

(bb), (cc), (dd) and (11)) functional areas not specified in Schedule 6.

55.4 Sub-clause 1 (3) is inconsistent with section 126(2) of the interim

Constitution. That establishes a provincial competence to make laws

which "are reasonably necessary for or incidental to the effective exercise

of" provincial legislative competence whereas the sub-clause adds a

legislative competence to make laws which are "implied" by the

province's principal legislative competence.

55.5 The reference to "incompetent" in sub-clause (5) should be a reference to

"competent".

56. Clause 2(1)

56.1 This sub-clause is inconsistent with sections 37, 75, 126, 144, 156 and

245, Constitutional Principle XVIII item 1 and Schedule 6 of the interim

Constitution.

56.2 The exclusive legislative and executive authority of the national

government is currently exhaustively regulated in the interim Constitution

and will have to be so regulated in a future national Constitution.
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57. Clause 2(2)

57.1 This sub-clause is inconsistent with sections 37, 126, Constitutional

Principles XVIII item 1 and XXI item 2 and Schedule 6 of the interim

Constitution.

57.2 It is clearly not within a province's legislative capacity to determine

matters in respect of which Parliament may pass framework legislation

and in respect of which the province has exclusive powers of

implementation by way of detailed legislation. It is likewise not within a

province's legislative capacity to determine that so-called framework

legislation may "not contain directly applicable norms" nor "regulate the

subject matter in such detail that it encroaches upon the autonomous

exercise of provincial legislative powers" (paragraph (c)).

58. Clause 3

58.1 This clause is inconsistent with sections 37 and 126 of the interim

Constitution and Constitutional Principle XXI item 8.

58.2 It wrongly assumes that the attempt to allocate powers and functions in

terms of the Provincial Constitution is valid, whereas it is not.
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58.3 Item 8 of Constitutional Principle XXI provides that the national

Constitution shall specify how powers which are not allocated in the new

Constitution to either the national or a provincial government, shall be

dealt with as necessary ancillary powers pertaining to the powers and

functions allocated to either the national or provincial government.

59. Clause 4

59.1 This clause is inconsistent with sections 126 and 156, Constitutional

Principles XVIII item 1 and XXV and Schedule 6 of the interim

Constitution.

59.2 A province cannot authorise itself to pass legislation in respect of matters

which are currently within Parliament's exclusive domain and which the

relevant Constitutional Principles dictate should be provided for in the

new national Constitution.

59.3 Thus section 156 exhaustively regulates the levying of taxes by provinces

whereas Constitutional Principle XXV provides that the national

government and provincial governments shall have fiscal powers and

functions which wil! have to be defined in the new Constitution. Item 1

of Constitutional Principle XVIII also provides that the powers and

functions of the national government and provincial governments shall be
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defined in the new Constitution.

(0 CHAPTER 6

60. Clause 2(1) and (2)

60.1 These sub-clauses are inconsistent with section 127(1) and Schedule 2 of

the interim Constitution. Section 127(1) provides that the members of a

provincial legislature have to be elected in accordance with the system of

proportional representation of voters provided for in Schedule 2 and the

Electoral Act, 1993.

60.2 Section 160(3)(a) does not sanction a departure from the system in

accordance with which members of provincial legislatures have to be

elected. The election of members of a provincial legislature does not

concern the structure or procedures thereof. (See further paragraphs 8 to

12 above.)

61. Clause 3(1) and (2)

Although the Annexure to our instructing attorney's letter of 3 May 1996

indicated that these sub-clauses are inconsistent with section 128 of the interim

Constitution, further analysis has led us to the conclusion that this would not be so.
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62. Clause 4

This clause is inconsistent with section 42 read with section 132 of the interim

Constitution inasmuch as it deviates from the disqualifications set out in section

42(l)(e) of the interim Constitution. For instance, it makes no reference to the

offices of profit contemplated in subparagraph (iii) and (iv) of paragraph (e).

63. Clause 17(1)

This clause is inconsistent with section 147(l)(b) of the interim Constitution: it

empowers the Premier to refer a bill back to the legislature if he or she regards it

as being not in accordance with the Provincial Constitution, while section

147(l)(b) only contemplates referral in the event of a procedural shortcoming in

the legislative process.

(g) CHAPTER 7

64. Clause 6(l)(b)

64.1 The provisions of this sub-clause may be considered to be inconsistent

with section 149(2), (3), (4) and (5) of the interim Constitution.

64.2 Section 149 of the interim Constitution contemplates (at provincial level)
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governments of national unity in accordance with a scheme whereby the

Premier determines the specific portfolios to be allocated to participating

parties after consultation with the leaders of participating parties other

than his own. The Premier must likewise appoint in respect of each such

portfolio a member of the provincial legislature who is a member of the

party to which that portfolio was allocated after consultation with the

leader of the appropriate participating party.

64.3 In terms of sub-clause (5), the Premier's decision prevails as regards the

allocation of specific portfolios. The decision of the leader of a party

prevails in respect however of the person to be appointed in respect of

specific portfolios.

64.4 Sub-clause 6(1 )(b) is unqualified and the phrase "after consultation with"

must therefore be given the meaning which the courts have attached

thereto, which is as follows:

64.4.1 There must be consultation before a firm decision is arrived at.

64.4.2 The person to be consulted must be afforded a reasonable

opportunity to state his or her case.

64.4.3 The method of consultation is determined by the person who has

to consult.
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64.4.4 Any views which the person who has to take the decision may

have, must be communicated to the person that has to be

consulted.

64.4.5 The person that has to be consulted must be fully informed of all

relevant facts and considerations.

64.4.6 The person who takes the decision is not bound by the advice of

the person who has to be consulted although such advice must be

bona fide considered.

See: Colonial Secretary v Molteno School Board 27 S.C. (1910) 96;

Allie v Union Government (Minister for Native Affairs) 1911

C.P.D. 312;

Benoni Town Council v Mallela 1930 T.P.D. 671 at 677;

Rollo and Another v Minister of Town and Country Planning

1948 (1) All E.R. 13;

R v Mbete 1954 (4) SA 491 (E);

Rex v Ntleneza 1955 (1) SA 212 (A)

See also paragraph 32 of the judgment of Mahomed DP (and the

authority referred to in footnote 5) in In re: The School Education Bill

of 1995 (Gauteng) 1996 (4) BCLR 537 (CC).
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64.5 The nett effect, it is submitted, is that the power of the leader of the party

to designate particular appointees (see paragraph 64.3 above) appears to

be attenuated in a manner inconsistent with section 149(5).

65. Clause 6(2)

65.1 This clause is inconsistent with section 149(3) (read with section 88(3))

and (4) of the interim Constitution.

65.2 The aforementioned subsections do not leave any scope for the

appointment of members of the executive council ("Minister to the

Cabinet") who are not members of the legislature.

66. Clause 6(5)(a) and (b)

66.1 This sub-clause is inconsistent with the provisions of section 149(4) and

(5) of the interim Constitution.

66.2 In terms of section 149(4)(d) the Premier of a province terminates any

appointment of a member of a provincial executive after consultation with

the leaders of participating parties -

66.2.1 upon the request by the leader of the party of which the relevant
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member is a member; or

66.2.2 if it becomes necessary for the purposes of the interim

Constitution or in the interests of good government.

67. Clause 6(6)

67.1 This subclause is inconsistent with section 149(10) of the interim

Constitution.

67.2 Section 149(10) provides that the President determines the remuneration

and allowances of the Premier of a province and the members of a

Provincial Executive Council.

68. Clause 8(1)

68.1 This clause is inconsistent with section 149(4) and (5) of the interim

Constitution.

68.2 Section 149(4)(a) and (b) provide that the Premier of a province must

determine the specific portfolios to be allocated to the respective

participating parties in accordance with the number of portfolios allocated

to them and appoint in respect of each such portfolio a member of the

provincial legislature who is a member of the party to which that

portfolio was allocated.
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68.3 This he must do after consultation with the leaders of the participating

parties.

68.4 Although, as far as the allocation of portfolios is concerned, the

Premier's preference prevails, he is required to act in accordance with the

spirit underlying the concept of a government of national unity and must

endeavour to achieve consensus at all times (subsection (5)).

69. Clause 11

69.1 This clause is inconsistent with section 154 of the interim Constitution.

69.2 In terms of section 154(3) a Premier need not resign if a provincial

legislature passes a vote of no confidence in the executive.

69.3 Sub-clause (2) introduces a requirement not to be found in section 154 to

the effect that a vote of no confidence shall be effective only if it includes

a vote of confidence in a successor to the Premier.

69.4 Apart from the fact that subclause (3) does not identify the object of the

vote of no confidence there contemplated, the requirement of an absolute

majority has no counterpart in section 154 of the interim Constitution and

goes further than section 154(1) inasmuch as elections can be avoided

following a vote of no confidence in the executive provided the Premier

resigns.
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70. Clause 13(2)(a)(vii)

70.1 This subclause is inconsistent with sections 126 and 144 and Schedule 6

of the interim Constitution.

70.2 The administration of justice is not a matter within the competence of a

province. It is submitted that the establishment of a provincial

Constitutional Court and, of necessity its administration, are therefore not

within the scope of provincial competence.

71. Clauses 14 and 15

71.1 These clauses, which deal with the Public Administration of the Province

aad the position of Chief Legal Adviser, are inconsistent with section 212

of the interim Constitution as well as Constitutional Principle XXX.

71.2 Section 212(1) provides for a public service for the Republic, "structured

in terms of a law to provide effective public administration".

71.3 We submit that the law contemplated in this subciause can only be a

"national law".

71.4 The Public Service Act, 1994 gives effect to this constitutional
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requirement.

71.5 In addition, item 1 of Constitutional Principle XXX envisages a single

public service "broadly representative of the South African community" of

which the structures and functioning, as well as the terms and conditions

of service of its members, shall be regulated by law. It is therefore a

matter to be regulated in the new. national Constitution.

(h) CHAPTER 8

72. It is submitted that the entire Chapter is inconsistent with the provisions of

sections 98(2), 101(3), 126 and Schedule 6 of the interim Constitution.

73. The administration of justice is not a matter which falls within the functional areas

specified in Schedule 6.

74. The establishment of a provincial Constitutional Court is a matter involving the

administration of justice.

15. The provisions relating to the jurisdiction of the provincial Constitutional Court

also usurps the jurisdiction constitutionally allocated to the various divisions of the

Supreme Court as well as this Court (see sections 98(2) and 101(3) of the interim

Constitution and subclauses (2), (3), (4), (5) and (6) of clause 1 of this Chapter).
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(i) CHAPTER 9

76. Clause 1(5)

76.1 This subclause is inconsistent with section 8(1) of the interim Constitution

and Constitutional Principles V and VI.

76.2 Chapter 9 constitutionalises the position of the monarch.

76.3 By providing that the person of the monarch is inviolable and not subject

to responsibility and accountability, the right to equality before the law

and to equal protection of the law is undermined.

76.4 In addition Constitutional Principle V requires that the legal system must

ensure the equality of all before the law and Constitutional Principle VI

requires separation of powers with appropriate checks and balances to

"ensure accountability, responsiveness and openness".

11. Clause 2(1)

77.1 This subclause is inconsistent with Constitutional Principle XIII.

77.2 Constitutional Principle XIII provides that indigenous law, like common
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law, must be recognised and applied by the courts, subject to the

fundamental rights contained in the Constitution and to legislation dealing

specifically therewith.

77.3 Subclause (1) obliges the Province to recognise and protect the

application of traditional and customary law not inconsistent with the

principles and provisions of the Provincial Constitution. This is

inconsistent with the requirements of Constitutional Principle XIII.

78. Clause 3(2)

78.1 This subclause is inconsistent with section 183(2) of the interim

Constitution.

78.2 The subclause provides that the House of Traditional Leaders must advise

Parliament on any legislative action which may adversely affect

traditional and customary law and its autonomy. The House of

Traditional Leaders must also exercise other powers and functions as may

be provided for by the law of the Province.

78.3 The House of Traditional Leaders contemplated in section 183 of the

interim Constitution is entitled to advise and make proposals to the

provincial legislature or government in respect of matters relating to

traditional authorities, indigenous law or the traditions and customs of
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traditional communities within the province (subsection (2)(a)).

78.4 In addition, all provincial bills pertaining to traditional authorities,

indigenous law or such traditions and customs, or any other matter

having a bearing thereon, must be referred to the House for its comments

before the bill concerned is passed by such legislature.

78.5 Subclause (2) strongly suggests that apart from its advisory role, which

does not reflect the current constitutional entitlement, the House shall

only exercise other powers and functions to the extent provided for by a

provincial law. It is more restrictive than section 83(2) of the interim

Constitution and, therefore, inconsistent therewith.

0) CHAPTER 10

79. Clause 1

79.1 This clause is inconsistent with sections 126, 214, 217 and 218 and

Schedule 6 of the interim Constitution.

79.2 Subclause (1) seems to have been drafted without regard to the fact that

section 219(1) is subject to sections 214 and 218 thereof.

79.3 In S v Marwane 1982 (3) SA 717 (A) at 747H-748A Miller JA
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discussed the implications of the words "subject to" in the following

terms:

"The purpose of the phrase 'subject to' in such a context is to
establish what is dominant and what subordinate or subservient;
that to which a provision is 'subject', is dominant - in case of
conflict it prevails over that which is subject to it. Certainly, in
the field of legislation, the phrase has this clear and accepted
connotation. When the legislator wishes to convey that that
which is now being enacted is not to prevail in circumstances
where it conflicts, or is inconsistent or incompatible, with a
specified other enactment, it very frequently, if not almost
invariably, qualifies such enactment by the method of declaring
it to be 'subject to' the other specified one. As MEGARRY J
observed in C and J Clark v Inland Revenue Commissioners (1973) 2
All ER 513 at 520:

'In my judgment, the phrase 'subject to' is a simple
provision which merely subjects the provisions of the
subject subsections to the provisions of the master sub-
sections. When there is no clash, the phrase does
nothing: if there is collision, the phrase shows what is
to prevail.'"

19A It is clear that the Act of Parliament contemplated in subsection (1) of

section 214 must (in accordance with the provisions of subsection (2))

provide for the majority (if not all) the functional areas in respect of

which subclause (1) contemplates primary provincial competence.

79.5 Both subclauses (1) and (2) are inconsistent with sections 214 and 218 of

the interim Constitution. Subclause (2) contemplates that provincial

police shall be organised and administered in terms of the Provincial

Constitution and provincial law which is not what section 217 of the
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interim Constitution envisages. In particular, the legislative competence

of a provincial legislature is restricted to the passing of laws not

inconsistent with national legislation regarding the functions set out in

section 219(1).

(k) CHAPTER 11

80. Clause 2(5)

80.1 This subclause is inconsistent with section 157 of the interim Constitution.

80.2 The subclause contemplates the unqualified authorisation by a vote of

two-thirds of the members of the provincial legislature to finance the

budget by resorting to public debt.

80.3 Section 157(1) provides that (with the exception referred to in subsection

(2)) a province is not competent to raise loans for current expenditure and

may raise loans for capital expenditure, provided it is done within the

framework of norms and conditions described by an Act of Parliament.

Loans in respect of current expenditure may be raised for bridging

finance during a fiscal year provided that it must be redeemed within 12

months and subject to such further reasonable conditions as may be

prescribed by an Act of Parliament.
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81. Clause 2(8)

81.1 This clause is inconsistent with Constitutional Principle XXV.

81.2 The clause provides that as soon as feasible, the Province shall consider

adopting a fiscal period of at least two years.

81.3 Constitutional Principle XXV provides that the national government and

provincial governments shall have fiscal powers and functions which will

be defined in the "new" Constitution. The adoption of a fiscal period of

at least two years is in itself the exercise of a fiscal power.

82. Clause 3(4)

82.1 This clause may, depending on whether or not the reference to "the law"

is a reference to provincial law, be inconsistent with section 157(3) of the

interim Constitution.

82.2 The subclause provides that the provincial government may guarantee the

loans of local government structures provided there is compliance with

the norms and conditions set out in the law, whereas section 157(3) of the

interim Constitution provides that a province may not guarantee a loan

unless the Financial and Fiscal Commission has verified the need for a
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guarantee and recommended that it be given.

(I) CHAPTER 12

83. The entire Chapter (to which we have already referred extensively in the context

of our analysis of clause 1(4) of Chapter 1) is fundamentally flawed because a

significant number of its provisions are inconsistent with section 158, Chapter 10,

section 182, section 245, Constitutional Principles XVI, XVII, XVIII(l), XXIV

and XXV and Schedule 6 of the interim Constitution.

84. The clauses concerned are 2(1), 2(2), 2(3), 2(4), 2(5), 2(6), 2(7), 2(13), 2(14), 3,

4(2) and 4(4)(d).

i

85. The following considerations render these clauses inconsistent with provisions of

the interim Constitution:

85.1 Clause 2(1) which provides for the establishment of local government for

the Province in terms of the Provincial Constitution is flawed because of

the fact that the subsequent provisions of the Provincial Constitution are

inconsistent with various provisions of the interim Constitution, including

the Constitutional Principles.

85.2 Clause 2(2) is inconsistent with section 174(2) which restricts, the

categories of local government to metropolitan, urban and rural local
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government whereas this subclause introduces local government in

respect of "traditional areas".

85.3 Clause 2(3) is inconsistent with section 179(3) of the interim Constitution

inasmuch as the subclause requires entitlement to vote for the election of

Parliament prerequisite to vote in an election for local government.

85.4 Clause 2(4) is inconsistent with the provisions of section 174(2) of the

interim Constitution and so are subclauses (5), (6), (7) and (13). Section

174(2) does not leave scope for regional local government structures.

85.5 Clause 2(14) is inconsistent with section 158(b) of the interim

Constitution inasmuch as the latter provision clearly contemplates

financial allocations by the national government directly to local

government structures.

85.6 Clause 3 is inconsistent with section 174(2) inasmuch as it contemplates

regional councils whereas the law contemplated in section 174(2) may

only make provision for categories of metropolitan, urban and rural local

governments.

85.7 Clause 3(5) is also inconsistent with section 182 inasmuch as traditional

leaders entitled to become ex officio members of local government have
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to be identified in a manner and according to guidelines prescribed by the

President.

85.8 Clause 4(2) is inconsistent with sections 176 and 177 of the interim

Constitution which prescribe rules of organisation and operation with

which local government structures have to conform.

85.9 Clause 4(4) is inconsistent with sections 179 and 182 of the interim

Constitution and Constitutional Principle XVII. Section 179(1) and (2)

require local government to be elected democratically and provide for an

electoral system which shall include both proportional and ward

representation. These subsections do not leave any scope for a traditional

authority to be regarded as a primary local government. For the duration

of the interim Constitution certain traditional leaders (to be identified in a

manner and according to guidelines prescribed by the President) will be

entitled to become ex officio members of local government structures in

accordance with section 182 of the interim Constitution. In addition,

Constitutional Principle XVII provides that there has to be democratic

representation at each level of government. Although this Principle does

not derogate from the provisions of Constitutional Principle XIII (which

deals with the institution, status and role of traditional. leadership) the

latter does not sanction the recognition of traditional authorities being

regarded as primary local government structures.
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(m) CHAPTER 13

86. Clause 1(4)

86.1 This clause is inconsistent with section 193(1) of the interim Constitution.

86.2 Section 193(1) provides, inter alia, that the Auditor-General shall audit

and report on all the accounts and financial statements of all accounting

offices at national and provincial level of government and of all other

persons in the national and provincial public services entrusted with

public assets, trust property and other assets whereas subclause (4) would

appear to be an attempt to curtail these powers by restricting them to

audited accounts relating to funds derived from the national exchequer.

87. Clause 3

87.1 This clause is inconsistent with section 126 read with Schedule 6 of the

interim Constitution.

87.2 The clause envisages the establishment of a Land Commission which

may, in order to address land claims arising out of past wrongful

expropriation and racial discrimination, order the expropriation of private

land.

87.3 Land affairs is, however, not a Schedule 6 functional area in respect of
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which a province has legislative and executive competence.

87.4 We have already referred to the fact that section 8(3)(b) of the interim

Constitution entitles every person or community dispossessed of rights in

land before the commencement of the interim Constitution under any law

which would have been inconsistent with subsection (2) to claim

restitution subject to and in accordance with sections 121, 122 and 123 of

the interim Constitution. Section 121 envisages that an Act of Parliament

must provide for matters relating to the restitution of land rights as

envisaged in that section and sections 122 and 123. Section 122

contemplates the establishment of a Commission on Restitution of Land

Rights in terms of an Act of Parliament.

87.5 Subclause (2) of clause 3 brings itself in conflict with the provisions of

the aforementioned sections of the interim Constitution by providing that

a law of the Province shall determine the grounds, procedure,

prescription, cut-off date which apply to any land claim in the Province

and other matters related to land affairs.

Clause 5

88.1 This clause is inconsistent with the provisions of Schedule 2 of the

interim Constitution, more particularly item 25 thereof.

88.2 Section 129 of the interim Constitution provides that if a provincial
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legislature is dissolved inter alia following the commencement of a

provincial constitution contemplated in section 160, the Premier of the

province shall upon such dissolution call an election of the legislature.

88.3 Subclause (2) provides that such election shall be conducted in

accordance with the Electoral Act, 1993. Section 1 of that Act defines

"Commission" as "the Independent Electoral Commission established by

section 4(1) of the Commission Act".

88.4 Item 25 of Schedule 2 of the interim Constitution defines "Commission"

as "the Independent Electoral Commission, established by the

Independent Electoral Commission Act, 1993 (Act No. 150 of 1993), or,

in relation to any election held after the first election under this

Constitution, that Commission or any other body established or

designated by an Act of Parliament".

88.5 There is therefore clearly no scope for the establishment by a province of

a Provincial Electoral Commission.

'89. Clause 8(3)

89.1 This subclause is inconsistent with section 22 of the interim Constitution.

89.2 The subclause provides that a Race Relations Board must administer those

sanctions and remedies determined by the law of the Province which .
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include specific performance and preliminary remedies against the public

administration and relevant private persons. This clause is inconsistent

with every persons' entitlement to have justiciable disputes settled by a

court of law or, where appropriate, another independent and impartial

forum, provided for in section 22 of the interim Constitution.

90. Clause 9

90.1 This clause is inconsistent with section 114 of the interim Constitution.

90.2 It envisages the appointment of two Public Protectors, one with general

jurisdiction and one with specific jurisdiction relating to traditional

communities.

90.3 Section 114 of the interim Constitution, however, contemplates the

appointment of one provincial Public Protector to be appointed by the

Premier in consultation with the national Public Protector, such

appointment to be confirmed by a resolution of the majority of at least

two-thirds of all the members of the provincial legislature.

90.4 Subclause (2), however, provides for the appointment of the Public

Protectors by Parliament on the recommendation of the Council of State

and the House of Traditional Leaders.

90.5 Subclause (5) is also inconsistent with the requirement that a provincial
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public protector must exercise and perform his or her powers and

functions in consultation with the national Public Protector which has

concurrent jurisdiction in the provinces (section 114(4)).

CHAPTER 14

91. Clause 1

91.1 This clause is inconsistent with the provisions of sections 126 and 239 of

the interim Constitution.

91.2 Subclause (1) provides that the ownership of public property shall follow

the allocation of powers and competencies.

91.3 The allocation of powers and competencies is clearly that contemplated in

the Provincial Constitution.

91.4 The constitutionally relevant allocation of powers and competencies are

those made in terms of section 235(8) (which presupposes regard to the

provisions of section 126 and Schedule 6).

91.5 The question of ownership of public property is governed by section 239

in accordance with the scheme contemplated in section 235 of the interim

Constitution.
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92. Clause 2(7)

This subclause provides for a transitional mechanism linked to the provisions of

Chapter 8 which, in turn, provides for the establishment of a provincial

Constitutional Court. To the extent that the provisions of Chapter 8 are

inconsistent with the provisions of the interim Constitution, the provisions of

clause 2(7) are logically also so inconsistent.

93. Clause 3(2)

93.1 This subclause is inconsistent with section 126 of the interim Constitution.

93.2 The provision, not that it is very clear, disregards Parliament's legislative

competence in respect of Schedule 6 functional areas and the

constitutional overrides in paragraphs (a) to (e) of subsection (3) of

section 126.

JJGAUNTLETT S.C.

J C HEUNIS

I V MALEKA

Counsel for the Government of National Unity

CHAMBERS
CAPE TOWN AND JOHANNESBURG

29 May 1996
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