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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA

in the matter of:-

THE KWAZULU-NATAL CONSTITUTION

CASE NO: 15/96

A

in Re:-

CERTIFICATION OF THE KWAZULU-NATAL CONSTITUTION IN TERMS OF
SECTION 160(4) OF THE CONSTITUTION OF THE REPUBLIC OF SOUTH
AFRICA ACT, 200 OF 1993.

CONTENTIONS SUBMITTED ON BEHALF OF THE
AFRICAN NATIONAL CONGRESS IN RESPECT OF THE

KWAZULU-NATAL CONSTITUTION

1.

INTRODUCTION

This document sets out the contentions of the African National

Congress with regard to the provisions of the KwaZjlu-Natal

Constitution and whether they are consistent with the Constitution

of the Republic of South Africa Act, 200 of 1993, and the

Constitutional Principles contained therein. (For ease of leference

and in order to avoid confusion in nomenciature these documents

are referred to as "the draft" and "the Constituiion", respsctively.)
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We record that the contentions set out herein have been prepared

under extreme time constraints given the circurr stances

surrounding the time limits afforded us in submittirg such

contentions. In these circumstances we have not been able to

have these settled by Counsel who are to prepare written and oral

submissions on our instruction. Further difficulties with 'he draft

might arise during the course of preparation of such submissions

and accordingly we may seek the leave of this Honourable Court

to file or raise additional contentions.

<e\

11.3. Contentions with regard to specific aspects of the draft ^re dealt

with below. We do however make the following general remarks

as to the document as a whole:

1.3.1. A thorough analysts of the draft was difficult or impossible

because many aspects thereof are unclear, either in

purpose or meaning. This is a highly unsatisfactory state of

affairs in a constitutional instrument:

(a) A constitution lays the foundation for a system of

government and accordingly its meaning nust be

clear or capable of prompt and easy ascertainment;

and,
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(b) If portions of such constitution are not clean nen it is

not possible to ascertain whether they corrply with

the Constitution and the principles set out in

Schedule 4 thereof.

(c) Constitutional Principle V clearly envisages; a legal

order in which there is a sufficient degree of certainty

in order to prevent arbitrary, irrational and

unjustifiable action.

1.3.2. The draft seeks in many instances to arrogate for the

Province powers greater than those conferred on it by the

Constitution, or, exclusive powers, or, powers which fail

outside the prcvlr.cia! competencies providec for in

Schedule 6 of the Constitution.

(a) The Constitution may regarded as the enabling

legislation for a provincial constitution, circunscribing

and delimiting its powers as it does;

(b) The national government has both express and

residual exclusive competence;

(c) Any power which is not one of the enumerated
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provincial competencies and is not reasonably

necessary for or incidental to such competency (in

terms of Section 126(2) of the Constitution) is an

exclusively national area of competence Such

exclusive national competence is residual since it is

the set of powers remaining after the provincial areas

of competence are removed;

(d) The areas of exclusive provincial competence are

extremely limited and only as provided for \.\o6er the

Constitution.

1.3.3. The draft purports to create a political and coni.tttutionat

dispensation different and separate to that created by the

Constitution:

(a) The Coi'iStitution has created a new anci specific

political dispensation which is to have application

throughout the Republic;

(b) The Constitution displays aspects of a federalist

system with unitary features;

(c)x By contrast the draft :•
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(i) is incompatible with the provincial system

envisage by the Constitution;

(ii) is a document of secession;

(iii) is a separatist document;

(iv) internationalises the relationships between

national and provincial government;

(v) is undemocratic;

(vi) is unconstitutional;

(vii) misuses the concept of "federalism" for what

is in reality "confederalism".

2.

PREAMBLE

A Preamble sets the tone of a constitution as a whole. Whilst it is not a binding

too! of interpretation its importance is as a statement of values which iniorms the

exercise of constitutional interpretation. In these circumstances it too must be

subject the scrutiny to which the rest of the document-will be subject.

More specifically:-

2.1. The meaning and intention o1 the Preamble are unclear. (See

comments above.);
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The Preamble refers to the need to create a society b--vseci on

"personal initiative", (the meaning oi which is unclear), "self-

reliance" and "pluralism". (See the notes referred in paras 1.2.2

and 1.2.3, above.) Simitar concerns would apply to "...tha right to

organise themselves autonomously and independently at nil levels

of society, and to be protected both as individuals *nd [as]

members of social and cultural formations;". No such sovereign

right can be allocated under the draft;

The Preamble seeks to "ordain" the draft. The provincial

legislature does not have the power to invest the draft with

ministerial or priestly authority , or, to order by virtue oi a superior

authority, or, to prearrange unalterably.*

3.

CHAPTER 1 : FUNDAMENTAL PRINCIPLES

Our response to this Chapter is made difficult by the fact that its status and

purpose is unclear, particularly when reference is had to Clause 1, Chapter 3 of

the draft. Comments on clarity and the need therefor in a constitutional

instrument have been set out above. Legal argument will be subnitted in

support of this contention at the hearing of this matter and will be set nut more

fully when our written submissions are tiled.

* Tl'-e Ap.iei i cv Heritage Dictionary. 3rd Ed.
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Clause 1: Fundamental Norms and Principles

This clause is unconstitutional for, inter alia, the following reasons:-

3.1.1. Clause 1(1)'.

(a) Is contrary to various provisions of the Co-istitution

which establish the sovereign and democratic

national state;

(b) seeks to arrogate for the Province power* greater

than those granted to them under the Constitution

ar.d Schedule 4 thereof;

(c) fails outside the Schedule 6 Provincial competencies

and is a matter of exclusive national competence.

3.1.2. Clause 1(2) offends, inter alia, Principle VI of Schedule 4

and Sections 31 and 32 of the Constitution.

3.1.3. The precise meaning of Claus6 1(3) is not clear and

accordingly its precise meaning cannot be ascertained.

3.1.4. Clause 1(4) exceeds provincial powers snd competencies
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in a number of respects.

3.1.5. Clause 1 (5) purports to create a political dispensation

inconsistent with that created by the Constitution and

accordingly is ultra vires and outside of provincial

competency.

3.1.6. Clause 1(6) is ultra vires Chapter 10 of the Constitution,

and in particular Section 174 thereof,

3.1.7. Clause 1(7) offends, inter alia, Section 4, Constitutional

Principle IV, Chapter 11 and Schedule 6 of the Constitution

and purports to deal with concepts such as "..'.the & utonomy

of traditional communities..." and "... social j Pluralism''

creating special dispensations for certain groups and forms

of societal structuring which do not exist.

3.1.8. Clause 1(8): It would be ultra vires for the draft to seek to

regulate the "basis of the interaction between the Province

... and the rest of the Republic..." in order to achieve

expanded powers and functions or to attempt \c achieve

greater self-determination.
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3.1.9. Clause 1(9) offends, inter alia, Section 4 of the Constitution

and Constitutional Principle IV and accordingly Section

160(3).

3.1.10. The language of Clause 1(10) is not clear.

3.1.11. The import of Clause 1(11) is not clea\ The

province does not have the power to grant the

exercise of what amounts lo a sovereign power to

"the people".

3.1.12. Clause 1(13): The Province has no power tc prohibit

or regulate conduct and activities, or create- criteria

therefore.

3.1.13. Clause 1(15): The meaning ot "social responsibility'

is unclear and certain sub-paragraphs of this clause

offend fundamental rights provided for in the

Constitution.
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CHAPTER 2: FEATURES OF THE PROVINCE

1. Clause 2: Territory

The provisions of this clause are inconsistent with Section 1 (2) and

Section 61 of the Constitution and are a matter of exclusive

national competence.

.2. Clause 4: Language

Sub-clause^) is unclear in meaning and effect. Conceivably it

may enable certain segments of society to discriminate -against

persons unfairly. We cannot comment fully thereon imtil the

precise meaning is ascertained.

5.

CHAPTER 3 : FUNDAMENTAL RIGHTS, FREEDOMS AND DUTIES

5 1 . Chapter 3 of the (national) Constitution provides for specified rights

for persons, and where applicable, juristic pirsons in ihe Rf-public

of South Africa. These rights are regarded as "fundamental" to an
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open and democratic society based on freedom and equality. For

reasons of uniform norms and standards, the establishment of

minimum standards, democracy, equality the need for persons

resident in the Republic to speak with one voice or act as a single

unity it is desirable for such powers to be the exclusive domain of

the national government. Legal argument will advanced in support

of this contention at the envisaged public hearings into the draft.

In the event that this submission is not accepted by the

Constitutional Court the individual clauses of the Chapter a re dealt

with hereunder:

$3.

Clause 1: Application

Chapter 1 is afforded the status of a fundamental right and is

justiciable. The insidious nature thereof is accordingly made

clearer. (See comments above.)

Clause 2: Equality

This clause is unclear. A fuller response is hampered by a lack of

clarity and uncertainty in the purpose of the clause. Sub-clause (2)

empowers the province to take certain measures which may result

in the implementation of different social schemes; political
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dispensations or which may result in a denigration of other citizens

of the Republic's rights to equality. The clause as a whole

exceeds the Schedule 6 competencies of the Provinces, and in

particular sub-clause (3) exceed such competencies aid may

negate a specific dispensation which the Constitution has created

for the restitution of land rights to effected groups.

.4. Clause 4: Human Dignity

This clause is unclear, and in particular the meaning of tha terms

"...personal and social dignity..." and "social solidarity" are unclear.

Sub-clause (2) creates an unenforceable right.

.5. Clause ?: Privacy

In the absence of a proper and lawful limitations clause, sub-clause

(t) creates an impossibly wide right which may effect broadcasting;

children's rights, education policy criteria and the like.

Sub-clause (2) denigrates the right enshrined in Section 13 of the

Constitution.
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Clause 8: Religion, Belief and Opinion

In purporting to establish rights which exceed those grsnted by

Section 14 of the Constitution this Clause exceeds the listed

Schedule 6 Provincial competencies, or may exceed such

competencies.

Clause 9: Freedom of Expression

This clause, inter alia,:-

5.7.1". Exceeds the schedule 6 competencies, for example in

purporting to provide for matters ;>uch as "...communication

and dissemination in private ano in public, and ...the right to

establish institutions for such purpose...", or in linYring the

form of such communication.

5.7.2. Purports to limit constitutional i .grits, for example^ those

granted under Section 15 of the constitution.

Clause 10: Assembly. Demonstration anc! Petition

Sub-clause (2) fails outside the Schedule 6 competencies and

further limits hghts granted under Section 16 cf the Constitution
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without complying with the requirements of the limitation:; clause,

including by virtue of its imprecise nature.

5.9. Clause 11: Freedom of Association.

Clause 11(2) seeks to regulate the conduct of the national

government.

5.10. Clause 13: Residence

This purports to limit the right conferred by Section Vi) of the

Constitution and further falls outside the Schedule 6 competencies.

Clause 14: Media

This is a matter of exclusive national competence and falls; outside

the Schedule 6 competencies.

5.12. Clause 17: Access to information

This clause both de-limits the rights conferred by Section <IZ of the

Constitution and provides for a greater right than conferred by that

Section. It effects the essential content of that right.
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Clause 18: Administrative Justice

Sub-clause (2) is unclear and could refer to "automatic" review as

contemplated by the "automatic appeal" provisions to our criminal

procedural system.

Clause 19: Detained, Arrested and Accused Persons

Such matters fall outside the Schedule 6 competencies and would

also, given that they are to be applied by a national crimins I justice

and law enforcement agencies, be more properly regulaed at a

national level, as contemplated by Section I26(3)(b) and (c).

Clause 20: Economic Activity

This falls outside the Schedule 6 competencies.

Clause 21: Labour Relations

This is a matter of exclusive national competence and falls outside

the Schedule 6 comoetencies,
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Clause 22: Property

This is a matter of exclusive national competence and falls outside

the Schedule 6 competencies, not only in purporting to d^al with

property, but in seeking to provide for taxation as well. In addition

it is in conflict with Section 28 of the Constitution and further

purports to regulate social relations by structures differing from

those provided for the Constitution.

Clause 23: Environment

This is a matter of exclusive national competence and falls outside

the Schedule 6 comoeteneies.

$.19.

20.

Clause 26: Family and Children

Sub-clause (7) provides for matters which fall outside the schedule

6 competencies.

Clause 28: Education

Provides for matters which fall outside the Schedule 6

competencies. [See in particular sub-clauses (4) and (5).]
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Clause 29: Duties and Obligations

The precise import of this clause is unclear. It seeks, interalia, to

impose positive duties which may effect rights guaranteed by the

Constitution, for example the right provided for in Section 17

thereof. In purporting to provide for matters of taxaton and

defence it provides for matters which fall outside the Schedule 6

competencies.

Clause 30: Limitation and Interpretation

Sub-clauses (2); (3) and (4) purport to elevate the Draft to a status

above other laws of the Republic, including the Constitution and,

(conceivably), a new Constitution.

Clause 31 : State of Emergency and Suspension

This clause is unconstitutional for, interalia, the following re asons:-

5.23.1. It offends Section 34 of the Constitution;

5.23.2. it is an exclusive competency of the National"

Government;
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It tails outside • the Schedule 6 Provincial

Competencies.

CHAPTER 4 : POWERS AND FUNCTIONS OF THE PROVINCE

6.1 Clause 1: Powers and Functions

6.1.1. Sub-clause (1) seeks to grant powers to the Province and

a status to the draft greater than that allocated by the

Constitution. It also seeks to validate the future allocation

of powers and functions under the draft, presumably

vacate actions which are expressed as broad and general

anus Lut v;hosG content in the' draft is incapable of

evaluation at this stage. (See for example the positive

duties the draft seeks to impose on the province in Chapter

3 thereof.)

6.1.2. We have previously made comments on the need lor clarity

in a constitutional document. A provision which seeks to

validate some vague snd future provisions of the draft and

which seeks to translate aspirations into putaMve and

inoperative provisions would, it is submitted cause
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considerable confusion to the persons who have to interpret

and apply the document. In such manner Consitutiona!

Principle V is violated.

6.1.3. The comments made above with regard to the need for

certainty also apply to sub-clause (2). This clause does not

create a state of certainty and accordingly cannot be

properly evaluated. In any event the Province has no power

to establish a Constitutional Court. (This is dealt w th more

fully below.)

6.1.4. Sub-clause (3) seeks to grant to the Province "primary"

powers in areas where it does not have such power and

through this clause seeks to extend the ambit of the

Schedule 6 competencies. It is conceivable that this would

emoower the Province to have "prirnaiy legislat've and

executive powers and functions" in matters of labour

relations or security for farm workers or nurses "...for the

promotion of welfare, peace, order and good effective

government in the Province...*1. In addition Section 156 of

the Constitution is the only provision which specifically

grants an exclusive competence to the provinces. The test

can be no more than:
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(a) does the matter fall under any of the 29 Schedule 6

competencies; or, if not,

(b) can it be said to be "...reasonably necessary for or

incidental to the effective exercise" of such

competencies.

If so, then at best the province has concurrent jurisdiction.

If not, then the province is acting outside its jurisdiction.

The reference to "primary" powers are accordingly ultra

vires. (The comments made above also have application

with regard to sub-clause 6.)

6.1.5. Sub-clause (9) cannot, in advance, de-limit the powers of

future national constitution makers or amendments, provided

those are properly effected.

6.1.6. With regard to sub-clause (10), a province has no

jurisdiction other than expressed in the test set out n 6.1.4

above, and even then such power is concurrent This

suggests that a national law is invalidated or ceases :o have

force and effect when a matter is dealt with by a provincial

law.
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7.

'HAPTER 5 : SPECIFIC PROVISIONS ON POWERS AND FUNCTIONS

M This Chapter is clearly ultra vires. The areas of exclusive

provincial competence are extremely limited and only as provided

for under the Constitution. Accordingly all those matters not so

provided for fall outside provincial areas of competence, see for

example, land affairs; forests and fc. 'V and the like.

\2. This Chapter seeks to arrogate for the province powers greater

than those assigned to it under the Constitution. The draft further

seeks to create a dispensation different to that contemplated by the

Constitution. (See remarks above.) The draft seeks tc assign

exclusive competence in matters where it has only concurrent

competence. For example, the province's powers of taxation are

only as provided for in the Constitution.

'.3. Of particular concern, (and this has application in our response to

the draft as a whole), is the concern that if the drafting of the

document has an ulterior political purpose which manifests itself in

such clauses that the administrative !aw maxim that powes given

to any public body cannot be used for ulterior purposes not

contemplated at the time the powers were conferred conies into
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operation. The proposals incorporated into this Chapter an 1 those

in regard to the Constitutional Court seek to promote a political

course of action which are of an impermissible ulterior motive.

Clause 2 read with Clause 3 seeks to ensure that the national

government does not have residual powers and that these vast and

"...be exercised and performed by that lower level of government

which can adequately and properly exercise them". This is in

conflict with the Constitution. (See Section 126 and Schedule 6,

read with Section 37 thereof.)

The unqualified power expressed in clause 4 is in conflct with

Section 156 of the Constitution.

8.

CHAPTER 6 : THE LEGISLATURE

Provinces do not have unfettered powers "...to legislate ..., control

the Executive and monitor the execution of laws", but only those

powers allocated under the Constitution. In addition the concept

of "monitoring the execution" of laws is extremely wide and unclear

and may have the unintended, (or improperly intended), effect of

conferring powers greater than those granted untior the
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Constitution. See ior example public administration or security

forces.

Clause 2 seeks to amend oi alter the scheme created by Section

127 of the Constitution in providing for the method ot election and

the manner and laws under which such elections shaU taka place.

The Province has no such competence. The validity of this; clause

would affect the validity of Clause 6.

If the reference to "Cabinet" \n clause 4 is a reference to lational

cabinet then it is undesirable and contrary to the political

dispensation created by the Constitution for members of the

National Government to be a member of the Provincial

Government.

Clause 17 gives the Premier powers not set out in Section 140 of

the Constitution and which may, apart trom procedures envisaged

by Section 98(9), result in a delay or avoidance of promulgation

based solely on the Premier's opinion.

Clause 19 falls outsicle the Province's functional areas and covers,

in a general form various matters dealt with by the Constitution.
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9.2.

0.3.

Clause 6: Cabinet

This provides for structures different to those provided fcr under

section 149 of the Constitution.

Clause 12: Deputy Ministers

The Province has no power to create such office.

Clause 13: Council of State

This clause is unconstitutional in that:

9.3.1. It offends Constitutional Principle I and XVII;

9.3.2. It creates a dispensation separate from that created by the

Constitution;

9.3.3. It is separatist in nature;
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9.3.4. it would have powers in excess of those grarted by

Schedule 6; and,

9.3.5. It would be contrary to the envisaged democratic nature oi

the state and may seriously inhibit the functioning of

parliament and cabinet.

Clause 14: The Public Administration

This clause is unconstitutional and conflicts with Chapter 13 of the

Constitution in that, inter alia, a single public service is provided

for. See also Section 213 which provides that the provincial

legislature, in providing for a provincial service commission, shall

be subject to "norms and standards applying nationally". See also

Constitutional Principle XXX which clearly envisages one; pubVtc

service.
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10.

CHAPTER 8 : THE CONSTITUTIONAL COURT

0.1. Clause 1 : The Constitutional Court

This Clause is unconstitutional for, inter alia, the following re asons:-

10.1.1. It purports to abrogate for itself powers exclusively

conferred upon the Constitutional Court created in

Section 98 of the Constitution and. offends that

Section;

10.1.2. It falls outside the Schedule 6 Provincial

Competencies;

10.1.3. It is an exclusive competency of the National

Government and further and more generally, Courts

and the judiciary are matters of National

Competence;

10.1.4. It purports to assume for the province exclusive

powers.
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11.

RELATED MATTERS

11.1.

1.2.

11,3.

The chapter as a whole seeks to provide for structures and powers

far in excess of those contemplated by Section 160(3) of the

Constitution. In particular the structures created by Clause 1(3)

would negate the democratic nature of the provincial state and

would in effect create a constitutional monarch for trn entire

province, acting under the constitution of the province, but on the

"...advice of the Royal Council". This would in effect give a

community or sector of the provincial population unequal lobbying

nr^/or r-r unfair status in thp such matters. The Roval Council, to

whom the Monarch would be responsible, is not eleced and

inevitably represents only the interest of a specific sector, being the

traditional zuiu people.

Many aspects of the Chapter are not capable c f clear

interpretation. (See for example Clause 2(1) and (2)). Clause 2

(2) is clearly ultra vires the Constitution.

The entire clause 2 may result in traditional law to be ele/ated to

a status beyond that properly contemplated and which rmiy result
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in citizens oi this province residing under an entirely different

political and legal dispensation to that under which other citizens

of the republic reside.

Clause 3 is contrary to the Constitution in that any power to

provide for indigenous and customary law is subject to Seclion 126

of the Constitution and accordingly the draft cannot seek to be a

primary source of law of matters relating to traditional leaders.

[Clause 3(5)].

11.5. Clause 3(3) enables the House to regulate the powers of an

authority appointed by and under the Constitution. This is ultra

vires.

111.6. Clause 3(4) purports to provide for the sovereign s.atus of

traditional leaders. These are in conflict with the Constitution,

including Section 245 thereof, read with the Local Government

Transition Act and constitutional principles I and XVIi.

11.7. Clause 4: Cultural Councils

This clause creates a group with the power to "advise" cabinet on

certain matters. Cabinet, under constitutional and administrative

principle, may be obliged to act on such advice. This provides for
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an abdication of power to a non-elected group whose vie <vs may

act contrary to the nature ot the Constitution. Once acain the

democratic state will be unavoidably altered and a number ot

Constitutional Principles will be transgressed. It this is not the

intention then the true intention must be more explicitly se>t out.

It also seeks to delegate to such councils executive powers in

matters that they have no competence and which may run contrary

to national policy, ie, education. Such provisions may well

perpetuate divisions inherited trom the old order and which run

contrary to the democratic state created by the Constitution.

Cultural bodies cannot usurp the powers of the executive or

legislature.

12.

CHAPTER 10 ; SECURITY AND POLICE

2.1. Clause 1 : Provincial Police

This Clause is unconstitutional tor, inter alia, the tollowing re asons:-

12.1.1. \x purports to assume tor the Province exclusive

powers;
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It, or aspects thereof, are areas of exclusive National

Competency;

12.1.3. It offends Section 214 of the Constitution;

12.1.4. It is ultra vires Section 219, read with Sections 217

and 218 of the Constitution.

12.2. Clause 2 ; Protection of People and Property

This Clause is unconstitutional for, Inter alia, the following reasons:-

12.2.1. It is an area of exclusive National Competency;

12.2.2. It falls outside the Schedule 6 Provincial

Competencies;

12.2.3. It offends, inter alia, Section 2.2.4 of the Cons:itution.
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13.

13.1.

This Clause
is unconstitutional for, inter alia, the following roasons:-

It falls outside the Schedule 6 Provincial

Competencies;

1 3 . 1 i 2 . It

Constitution.

violates the provisions of Section 156 of the

3.2.

This Clause is un

the Constitution.

constitutional because it offends Section 157 of
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14.

CHAPTER 12 : LOCAL GOVERNMENT

14.1

4.2.

14.3.

Clause 2 : Powers of Local Government

Schedule 6 provides that "Local Government, subject to the

provisions of Chapter 10" is a provincial competency. This

qualified competency is however merely a concurrent competency

and not an exclusive or "primary" competency as suggested by the

terms "this Constitution" and "the law of the province". [Clause

2(1)]-

Clause 2(2) is unconstitutional in that it seeks to provide for

different categories to those provided for in Section 174(5) of the

Constitution.

Clause 2(3) is unconstitutional in that it provides for cifferent

qualification criteria for voters to those provided for under oection

179 of the Constitution.

14.4. The power granted in Section 2(4) must be qualified by "arious

provisions of the Constitution, including Section 174 therecf.
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Clause 2(5) seeks to provide for regional government which is not

a form of local government. See Proclamation No. 5-= of 1996

published in u,c KwaZufu-Natal Provincial Gazette Ho. r>116 of 1

April 1996. This is ultra vires the Constitution read with .he Local

Government Transition Act. It is not clear whether the Clause

seeks to allocate exclusive powers to the province. [Clause 2(9)].

Clause 2(12) is contrary to the provisions of Section 1£8 of the

Constitution which circumscribes the administrative and financial

powers of Local Government. [See also Clause 2(13)].

Clause 2(14) seeks to arrogate for the province powers which it

does not have, in particular sub-clause 14(a). This is a matter of

appropriation and taxation which is not a provincial competence.

The full import of I4(b) is not clear and accordingly we cannot

comment on the effect that it might have on equal treatment for

residents of the province as no criteria for the "appropriate and

equitable distribution" are set out. Those set out in 14(c) are

unclear.

Clause 3_: Regional Councils and Regional Executives

These are not a form of Local Government and accorciln-jly fall

outside the Schedule 6 competencies. The inclusion of any inkosi
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into the Regional Council is unlawful and unconstitutional. Fuller

argument will be set out in this matter at the hearing of oral

submissions and extensive reference will be made to the* pending

litigation in a matter before the Natal Provincial Division of Thg

African.National Congress and J G Zuma v The Minister of Local

Government and Housing and Others.

Clause 4 : Primary Local Governments

Section 245 of the Constitution provides that, until a fun. re date,

Local Government shall not be restructured otherwise than in

accordance with the Local Government Transition Act.

Restructuring of Local Government which takes place a'ler that

date shall be effected in accordance with trie principles embodied

in Chapter 10 and the Constitution as a whole. Clause 4(1), in

purporting to establish that Primary Local Governments are

established by a law of the province which is empowered to

determine their composition, etc. is ultra vires. [See also Clause

4(2)].

Clause 4(4)(a),(b) and (c) seek to make traditional

authorities Primary Local Government and limit the elected

component of the structures to a maximum of 50 % of its
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members, (and even then only if appropriate legislation is

enacted), and to guarantee 30 % representation on a Local

Government Council to land owners to levy payers, These

would be contrary to the democratic state established by the

Constitution; various constitutional principles thereof,

including XIII and XVlt; Section 245 thereof and the Local

Government Transition Act, (including Section 9D '.hereof).

The envisaged scheme would result in a manifest doparture

from the principle of democratic government ensrrined in

the Constitution. Full legal argument will be required on the

provisions of Chapter 10 of the Constitution; Schedule 6

thereof and the Local Government Transition Act. This will

be addressed insofar as Chapter 12 of the iraft is

concerned as a whole.

14.11 Clause 5 : Powers and Functions of Local Government

Structures

Such powers and functions are limited to those s&: out in

Section 175 of the Constitution read with the Schedules

attached to the Local Government Transition Act.
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15.

CHAPTER 13 : OTHER AUTHORITIES

Clause 1 : Auditor General
.̂ SHteBs

*• i
i

* *

This is an exclusively national competence and falls outside

Schedule 6 Provincial Competencies.

Clause 3 : Land Commission

The Constitution has established specific mechanisms to deal with

matters of land rights and land claims and further aspect;; relating

to compensation for expropriation thereof. It is important that there

should be a national policy in such matters, [Section 126(3)(D) and

(c)], and further this matter falls outside the Schsdule 6

competencies and is an exclusively national competence.

Clause 4 ; Civil Service Commission

Section 213 of the Constitution requires compliance to national

norms and standards.

• ' \ .H

••mm

> * * ,
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Clause 5 : Electoral Commission

Matters of election and the creation of commissions for such

elections are matters falling exclusively within the national

competence and are not within the Schedule 6 Provincial

Competencies.

5.5. Clauses 6 and 7 : Regulatory Relief Commission and

Consumer Affairs Commission

ftK:

We refer to comments made on the Council of State above. (Both

Commissions consist of persons appointed by the Council of

State.)

15.6. Clause 9 : The Public Protectors

15.6.1. Clause 9(1), in creating a special jurisdiction, is

unconstitutional. See also Clauses 9{3) and (4). The

functions of the public protector arc governed, in the

first instance, by the Constitution and accordingly this

jurisdiction cannot be restricted by the jurisdiction

allocated by the sub-clauses. Furthermore, it is

submitted that one sector of society is unequally

catered tor or represented therein, thus atfordi ig that
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group greater power in the selection of such officers.

!n addition, the constitution provides that tht* national,

officer has jurisdiction over complaints involving

maladministration and corruption.

15.6,2. We refer to previous comments made with regard to

the Council of State insofar as the appointment of

public protectors are concerned. The Secticn 114(3)

provides a specific process for the appointment of a

public protector. Clause 9(2) however provides for a

• separate process. This is clearly unconstitutional.

iL 5.7. Clause 12 : Other Powers

We ate hand led in properly responding to this Clause given that

its meaning is unclear. Legislative authority vests in the provincial

parliament. Other formations accordingly cannot have "... equal

standing in /aw"to the legislative authority.
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16.

JCHAPTER 14 : FINAL AND TRANSITIONAL ARRANGEMENTS

6.1

(16.2.

Clause 2(7) must be read in the context of our comm3nts on

provincial competence in such matters, made above.

We are unsure of the meaning of Clause 2(8) which, in any event,

can only be limited to the extent permitted by Chapter 3.

I)

i.3.

6.4.

6.5,

Clause 2(10) - we refer to comments made insofar as Deputy

Ministers are concerned, above.

Clause 2(11) - we refer to comments made above insofar as the

Council of State is concerned.

Clause 2(12) - the meaning or import of this Clause, and in

particular the proviso thereto is not clear. As understooc, it may

be a case of the subordinate regulating the enabling legislation.

Clause 3 : interpretation of this Constitution

This Clause has import when read with the comments mac & under

\he introductory paragraphs and these within the "pnambie"
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section. In addition, a Provincial Constitution cannot restrict the

area of jurisdiction of the National Parliament.

17.

SCHEDULE 1 : Definition of Territory

See comments under "Territory" above.

)ATED AT PiETERMARITZBURG THIS 6TH DAY OF MAY 1996.

V
Von Klemperer Davis & Harrson Inc

234 Ben} Street
PIETERMARITZBURG

3201
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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA

Case No

In re

CERTIFICATION OF THE KWA2ULU/NATAL CONSTITUTION

101

SUBMISSIONS OF THE AFRICAN NATIONAL CONGRESS

THE CONSTITUTION MAKING POWERS OF THE PROVINCE

1 The province of KwaZulu Natal is not a sovereign state. It

exists only by virtue of the Constitution of the Republic of

South Africa Act 200 of 1993 ("the interim constitution") and

has no powers beyond those which the interim constitution

specifically confers upon it.1 Thus the scope of its constitution

making power must be found in the interim constitution.

Vn re National Education Policy Bill No 83 of 1995 1996 (4) BCLR 518 {CO at para 23.

1
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l o l
The province derives its powers to pass a constitution from

section 160 of the interim constitution which provides as

follows:

"(1) The provincial legislature shall be entitled to pass a

constitution for its province by a resolution of a majority

of at least two-thirds of all its members.

(3) A provincial constitution shall not be inconsistent with

a provision of this Constitution, including the

Constitutional Principles set out in Schedule 4: Provided

that a provincial constitution may-

la) • provide for legislative and executive

structures and procedures different from

those provided for in this Constitution in

respect of a province; and

(b) where applicable, provide for the institution,

role, authority and status of a traditional

monarch in the province, and shall make
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such provision for the Zulu Monarch in the

case of the province of KwaZulu/Natal"

3 Section 160 is an empowering provision which grants the

province a constitution making legislative competence which is

additional to the legislative competence which is conferred on a

provincial legislature by sections 125 and 126. Thus within the

scope afforded by section 160, the province has the power

f) design its own constitution and does not have to bring its

constitution-making power within the range of the legislative

powers conferred on it by sections 125 and 126. It has a

separate power to regulate the structures, powers and

relationships of organs of provincial government and other

organs of state which are subject to the powers of provincial

government. However, the scope afforded by section 160 is

subject to clear limits. Save in respect of the exceptions

) specified in sections 160(3)(a) and (b), a constitution produced

by a province cannot be inconsistent with a provision of the

interim constitution, including the constitutional principles.



Thus the provincial constitution cannot give to the province

more powers than it has under the interim constitution.2

It flows from the fact that a provincial constitution cannot be

inconsistent with the interim constitution and from the fact that

it is a provincial constitution, that it has no effect whatsoever

on the powers of the national government under the interim

constitution. The interim constitution confers a range of

governmental powers on the national government which are not

subject to provincial regulation or limitation.3 If a provincial

constitution purports to limit these powers, it necessarily

creates an inconsistency with the interim constitution which, in

terms of section 160(3) is impermissible.4 Thus provisions of

the KwaZulu/Natal constitution ("the provincial constitution)

which purport to limit powers of the national government are

2"No legislative organ can perform an act of levitation and lift itself above its own powers by
the bootstraps of method." Minister of the Interior v Harris 1 952 (4) SA 769 (A) per Van den
Heever JA at 790D-E.

3For example, section 37 of the interim constitution confers on Parliament the competence
"to make laws for the Republic." This is a general plenary power [In re National Education Policy
Bill 1996 (4) BCLR 518 {CO at para 13. While this power is subject to the provisions of the
interim constitution {Executive Council of the Western Cape Legislature and others v
Government of the Republic of South Africa and others 1995 (10) BCLR 1289 {CC} at para 62)
it is not subject to the provisions of any provincial constitution. Any attempt in a provincial
constitution to render it so subject would therefore be inconsistent with the interim constitution.

4!n contrast, many of the powers conferred by the interim constitution on local government
are conferred subject to the legislative power of provincial government. So a provincial
constitution can regulate local government without being inconsistent with the interim
constitution. (See for example sections 174 and 175 of the interim constitution}.
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inconsistent with the interim constitution and cannot be

certified. Where the language of the relevant sections permits,

it may, however be permissible to read them down to relate

only to powers of the provincial and local governments.5

5See for example chapter 1 section 1(9)(i), chapter 3 section 9(3}, chapter 3 section 30(2),
chapter 14 section 2(5} and chapter 14 section 2(8).
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THE CERTIFICATION PROCESS

A Purposive Approach to Certification

5 Sections 1.60(4) and (5) of the interim constitution state the

following:

"(4) The text of a provincial constitution passed by

a provincial legislature or any provision thereof, shall be

of no force and effect unless the Constitutional Court has

certified that none of its provisions is inconsistent with a

provision referred to in subsection (3), subject to the

proviso to that subsection.

(5) A decision of the Constitutional Court in terms

of subsection (4) certifying that the text of a provincial

constitution is not inconsistent with the said provisions,

• shall be final and binding, and no court of law shall have

jurisdiction to enquire into or pronounce upon the validity

of such text or any provision thereof."

6 The drafters of the provincial constitution have attempted to

protect it from the scrutiny of this court under section 160(4)

by explicitly providing that its validity at any time extends only



as far as its consistency with whatever national constitution is

then in force:

6.1 Chapter 1, section 1(9) provides that the provincial

constitution shall be the supreme law of the province "to

the extent that it is not inconsistent with the Constitution

of the Republic of South Africa [Act], 200 of 1993."

6.2 Chapter 4, section 1(1) states: "Any provision of this

Constitution ... including the allocation of powers and

function, but excluding the provisions relating to

legislative and executive structures and procedures as set

out in section 160(3) of the Constitution of the Republic

of South Africa Act, 200 of 1993 which is inconsistent

with the Constitution of the Republic of South Africa Act,

200 of 1993, shall have no force and effect."

6.3 Chapter 4, section 1(2) provides that chapters 5 and 8 of

the KwaZulu/Natal constitution will come into effect only

when the interim constitution is replaced by the final

constitution and then only to the extent that their

provisions are consistent with the final constitution.



' • " .)

6.4 Chapter 15, section 1(1) provides that chapter 10 and

section 1 of chapter 13 will also come into effect only

when the interim constitution is replaced by the final

constitution and then only to the extent that they are

consistent with the final constitution.

7 These devices attempt to circumvent the certification provisions

of the interim constitution. We submit that on a proper

interpretation of section 160 they cannot achieve their purpose.

8 Subsections (4) and (5) of section 160 are designed to protect

constitutionality and certainty. They provide a mechanism

which ensures that a provincial constitution has no effect until

the Constitutional Court has determined that it is consistent

with the interim constitution and they protect a provincial

constitution which has been certified from any future challenges

to its validity under the interim constitution.

9 Considerations of constitutionality and certainty are more

important in the case of a constitution than in ordinary

legislation because a constitution provides the framework for

the exercise of governmental power. If a provincial constitution

8



itself is unconstitutional, provincial government under that

constitution is also unconstitutional. Likewise, if a provincial

constitution is vulnerable to constitutional challenge, there can

be no certainty with respect to the validity of acts of

, government performed in terms of that constitution.

10 A purposive approach to the interpretation of section 160{4)

and 160(5) is guided by the importance of both these

considerations of constitutionality and certainty. The provisions

of the provincial constitution listed in para 6 above may

preserve the constitutionality of that constitution. However,

• they do so at the expense of certainty. It is difficult from the

face of the document to tell which provisions of the provincial

constitution have any effect and which do not. It is completely

impossible from the face of the document to tell which

provisions of the constitution will have any effect after the final

constitution comes into force.

11 The requirement of certainty underlies the purpose of the

certification process created by section 160. It is for this

reason that the process focuses not on the provincial

constitution as a whole, but on the various provisions which

make up that whole. Thus, notwithstanding devices of the sort



listed under para 6 above this court must refuse to certify the

KwaZulu/Natal constitution or any provision thereof unless it is

satisfied "that none of its provisions is inconsistent with a

provision [of the interim constitution or the constitutional

principles]"6

The Scope of the Certification Jurisdiction of this Court

12 The certification jurisdiction of this court is derived exclusively

from section 160.7 The wording of section 160 precludes a

piecemeal approach to certification. The court must either

certify that all of the provisions of the provincial constitution are

consistent with the interim constitution and the constitutional

principles or it must state that this is not the case. If a

provincial constitution is certified it becomes law and its

constitutionality will be unimpeachable under the interim

constitution. If it is not certified, it has no force whatsoever.

13 Section 160(4) does not allow this court to certify certain

provisions but not others and to provide, in a process akin to

eSection 160(4) (emphasis added).

7This court has no inherent jurisdiction. Its only powers are those conferred upon it by the
interim constitution Du Piessis v De Klerk (unreported judgment of this court in case CCT 8/95,
15 May 1996) at para 52.

10



severance, that the certified provisions will take effect but the

uncertified provisions will not.8 The rationale for the section

appears to be that a provincial constitution is so important an

instrument that its writing is the exclusive preserve of the

provincial legislature. Thus any act of "severance" performed

by this court would be an impermissible trespass on the domain

of the provincial legislature.

8The court's ordinary power of severance derives from sections 4|1) and 98{5) of the interim
constitution which provide that laws inconsistent with the constitution are invalid to the extent
of that inconsistency. A provincial constitution only becomes a law upon certification. Thus the
sections 4(1) and 98(5} cannot apply to it prior to its certification.

11
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CONTINGENT PROVISIONS OF THE PROVINCIAL CONSTITUTION

The Extent of the Provisions

14 Large sections of the KwaZulu/Natal Constitution will not come

into effect in the event of certification; in fact, they may never

come into effect.

14.1 Chapters 5, 8 and 10, section 1 of chapter 13, section 5

of chapter 12 and the words "of the Province" in section

2(1) of chapter 6 will come into effect only when the final

constitution is certified and then, only to the extent that

they are consistent with the final constitution;9

14.2 Chapters 1 and 3 and sections 4(7), (8) and (9) of

Chapter 9 will come into effect only if a resolution

preventing them from doing so fails to carry the support

of 40% of the KwaZulu/Natal legislature within six

months from the promulgation of the KwaZulu/Natal

constitution.10

9Chapter 4 section 1(2), chapter 12 section 5 and chapter 15 section 1(1}. Chapter 8 in
addition requires the approval of two thirds of the provincial legislature before it comes into
effect. See Chapter 15 section 1(3).

10Chapter 15, section 1{2).

12
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14.3 Significant parts of chapters 9, 12 and 13 come into

effect only if they receive the support of two-thirds of the

KwaZulu/Natal legislature.11

15 In terms of length and significance, these provisions which may

never come into effect constitute more than half of the

constitution which has been submitted for certification. They

include the fundamental principles,12 the bill of rights,13 the

provisions which purport todefine the long term legislative, and

executive competence and financial powers of the province,14

provisions relating to the provincial constitutional court,15

policing provisions16 and provisions establishing rights

enforcing mechanisms and other structures of government.17

• •

"Chapter 15, sections 1{3}(a) and 1(4}(a).

12Chapter 1.

13Chapter 3.

MChapter 5.

15Chapter 8.

16Chapter 10.

17Chapter 13.

13
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Contingent Provisions and Consistency with the Interim Constitution

16 As set out above, the provincial constitution contains many

provisions which are which are framed to take effect only when

the final constitution is promulgated and then, only to the extent

that they are consistent with that final constitution.

17 Although these provisions will not have any effect during the

operation of the interim constitution, their certification must

depend on their consistency with the interim constitution and

not with the final constitution. This follows from the wording of

section 160(4) which requires the court to certify that none of

the relevant provisions are inconsistent with any provision of

the interim constitution.

18 Moreover, any part of the provincial constitution inconsistent

with the interim constitution, is ultra vires and is not saved by

providing that it will only come into effect if and when no longer

inconsistent with the constitution of the day. The constitution

making power conferred on the KwaZulu/Natal legislature by

section 160 does not extend to the creation of a constitution

inconsistent with the interim constitution. The legislature

cannot then exercise a constitution making competence which it

14
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does not have under the interim constitution and cure its

problem of vires by providing that the relevant provisions of the

provincial constitution will come into effect only if they are

consistent with the final constitution.

1 9 A useful analogy in this regard can be drawn with a series of

cases early in this century involving the legislative powers of

provincial councils created under the South Africa Act 1909.

Section 85 of the South Africa Act conferred a range of

legislative powers on provincial councils. In terms of the

Financial Relations Act 10 of 1913, the Governor General could

assign certain additional legislative powers to a provincial

council. In R v Williams 1914 CPD 277 and R v Whiteside

1914 EDL 173 the Supreme Court held that ordinances which at

the time of their enactment were ultra vires the provincial

councils under their South Africa Act legislative competence

were not capable of validation by the subsequent assignment to

the councils of enabling powers under the Financial Relations

Act. Even when proclamation of a Transvaal ordinance was

delayed by the Governor-General until after the assignment of

the enabling powers under the Financial Relations Act its

enactment was held in R v Sher 1914 TPD to be ultra vires

because the provincial council had no power to consider the

15



matter at the time that it did. All three of these provincial*

council cases have recently been cited with approval by the

Appellate Division.18

20 Strict examination of the competence of a province at the time

that it passes a constitution rather than the time that the

constitution takes effect is not simply a matter of formalism.

Special majorities are required to pass a provincial constitution

and once it is passed, to amend it. A party which temporarily

commands the majority required under the interim constitution

cannot use that majority to entrench a provincial constitution

which is incapable of validity under the interim constitution but

which might be consistent with the final constitution. By the

time impediments to the validity of such a provincial

constitution are removed by the final constitution, the party

which entrenched the constitution may no longer command the

special majority required to pass a provincial constitution. It

may have lost support in the legislature, or the final, constitution

may have increased the special majority required to pass a

provincial constitution. It cannot undermine the purpose of

special majorities by passing an ultra vires constitution.19

18 Blue Grass Estates (Pty) Ltd v Minister van Landbou 1992 (4) SA 406 (A} at 420A-421C.

19See Executive Council of the Western Cape Legislature and others v President of the
Republic of South Africa and others 1995 (10) BCLR 1289 (CCJ at paras 62 to 63.

16



n
INCONSISTENCY WITH THE INTERIM CONSTITUTION

21 A provincial constitution may not be inconsistent with the

interim constitution or any of the constitutional principles.

Inconsistency with the interim constitution is the foundation of

this court's constitutional review jurisdiction under section 4(1)

of the interim constitution. As our constitutional jurisprudence

shows, such inconsistency may take different forms. For

reasons of convenience we have divided our discussion of the

inconsistency of specific provisions of the KwaZulu Natal

constitution with the interim constitution into the following

categories'.

21.1 Provisions which are inconsistent with the supremacy

clause of the interim constitution, section 4, or with the

supremacy principle, constitutional principle IV.

21.2 Provisions which are inconsistent with the interim

constitution in so far as they purport to alter the

constitutional relationship between the province and the

national government or the province and other provinces.

21.3 Provisions which are inconsistent with constitutional

17



principle XVIII (1) in that they purport to define the

powers and functions of the province or are inconsistent

with the interim constitution in that they purport to confer

on the province functions and powers in excess of those

conferred by the interim constitution.

21.4 Provisions which infringe fundamental rights protected by

chapter 3 of the interim constitution.

21.5 Provisions which are inconsistent with specific provisions

of the interim constitution other than those already

mentioned.

21.6 Provisions which are void for vagueness.20

20As argued below, these provisions are inconsistent with Constitutional Principle VI but are
also beyond the "constitution" making competence conferred by section 160.

18



PROVISIONS WHICH CONFLICT WITH THE SUPREMACY CLAUSE OR

THE SUPREMACY PRINCIPLE

22 Section 4 of the interim constitution states the following:

"4(1) This Constitution shall be the supreme law of the

Republic and any law or act inconsistent with its

provisions shall ... be of no force and effect to the extent

of the inconsistency."

Constitutional principle IV states of the final constitution:

"The Constitution shall be the supreme law of the land.

It shall be binding on all organs of state at all levels of

government."

23 Several provisions of the KwaZulu Natal constitution purport to

control the supremacy of amendments to the interim

constitution and provisions of the final constitution. The

relevant provisions are clearly inconsistent with the supremacy

clause and the supremacy principle and cannot be certified. The

sections in question are set out below with the relevant portions

emphasised:

19
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23.1 Chapter 3, section 30(3) states: "The entrenchment of

rights in terms of this Constitution shall not be construed

as denying the existence of any other rights or freedoms

recognised or conferred by the Constitution of the

Republic of South Africa ... to the extent that they are

not inconsistent with this Constitution."

23.2 Chapter 4 section 1(2) provides that when the final

constitution takes effect, Chapters 5 and 8 will come into

force "in so far as they are consistent with the new

national constitutional framework, provided that the

powers and functions of this Province shall not be

substantially reduced."

23.3 Chapter 4 section 1(9) provides that the "fiscal powers of

the Province shall be regulated in terms of sections 155

to 1 59 of the Constitution of the Republic of South Africa

Act 200 of 1993, and by any amendment or reenactment

thereof, which does not substantially reduce the fiscal

autonomy of the Province."

23.4 Chapter 10 section 1(1) purports to give the province

primary competence relating to certain police matters

20



"referred to in sections 219(1)(a) to (g) and (2)(a) to (d)

and 221 of the Constitution of the Republic of South

Africa Act 200 of 1993, or any amendment or

substitution thereof, which does not reduce substantially

the relevant powers of this Province."

23.5 Chapter 11 purports to grant the provincial legislature the

power "to raise taxes, levies and duties and to impose

surcharges on taxes as determined by the Republic of

South Africa Constitution Act, 200 of 1993, or any

amendment thereof, which does not substantially reduce

the fiscal autonomy of the Province."

23.6 Chapter 13 section 9(5) purports to free provincial public

protectors from being subjected to the supremacy of the

interim or final constitution.

23.7 Chapter 14 section 2(12) provides that provisions.of the

provincial constitution "shall have no force and effect if

and to the extent that they are not consistent with the

[final constitution] provided that the powers and

functions of this Province with regard to its legislative

authority and its power to pass a constitution are
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IT2,
consistent with the [final] constitution ... and further

provided that such powers are not substantiallv inferior to

those provided for in the finterim constitution]."
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PROVISIONS WHICH ARE INCONSISTENT WITH THE

CONSTITUTIONAL POWERS OF THE NATIONAL GOVERNMENT

24 The powers of the national government and other provinces are

defined by the interim constitution. So too are the relationships

between the province and the national government or other

provinces. When the interim constitution is replaced, these

powers and relationships will be defined by the final

constitution.21

25 The province has no competence to alter the constitutional

powers of other provinces or the national government. Nor can

it redefine its constitutional relationship to other provinces or to

the national government by means of a provincial constitution.

26 Several provisions of the KwaZulu Natal constitution purport to

redefine these constitutional relationships and are thus

inconsistent with the interim constitution:

26.1 Chapter 1 describes the province as "a self governing

^Constitutional principles XVIII(I) and XXV provide that the final constitution will define the
powers and functions of both national and provincial government. This process will also involve
defining the relationship between national government and provincial governments and between
the different provincial governments.
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province within the Republic of South Africa."22 It then

provides that the "relationship between the Province and

the national government shall be based on the principles

of federal partnership, parity and mutual respect"23 and

declares: "This constitution sets out the basis of the

interaction between the Province of KwaZulu Natal and

the rest of the Republic of South Africa, in order to

expand the powers and functions of this province, so as

to enable its people to enjoy greater self-determination

within a united federal framework."24

26.2 Several provisions of the provincial constitution purport to

confer upon the province powers which are primary

(presumably in respect of the concurrent powers of the

national government). These "primary" powers include all

legislative and executive powers arid functions in respect

™ of matters over which the interim constitution gives the

province any power.25 They specifically include matters

"Section 1(1).

"Section 1(5).

"Section 1(8).

26Chapter 4 section 1(3).
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relating to traditional leaders in the province,26 certain

policing matters27 and local government.28

26.3 Section 3 of Chapter 5 purports to determine how

residual powers and functions will be distributed between

national, provincial and local governments.

27 Other provisions of the provincial constitution purport to limit or

to define powers and functions of the national government and

are inconsistent with the interim constitution on this account:

27.1 In terms of section 62(2) of the interim constitution the

national may, with the consent of the provincial

legislature, change the boundaries of the province by a

constitutional amendment which carries a two thirds

majority of both houses of parliament. Chapter 2 section

purports to limit this power to cases where it is exercised

with the approval of two thirds of the members of the

provincial legislature after consultation with the affected

community in a manner provided for by a law of the

"Chapter 9 section 3{5).

"Chapter 10 section 1(1).

2BChapter 12 section 2(1).
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province.

27.2 Section 31(1) of chapter 3 purports to define the

circumstances in which a national state of emergency

may be proclaimed.

27.3 Chapter 4 section 1(10) purports to confer validity on

certain national legislation.29

27.4 Chapter 5 purports to recognise certain exclusive30 and

concurrent31 powers of national government and to

define the circumstances in which the national

government may exercise such concurrent powers.32

27.5 Section 2(2) of Chapter 9 purports to regulate the

circumstances in which the national government may

exercise its legislative competence in respect of

29See in this regard In re National Education Policy Bill 83 of 1995 1996 (4) BCLR 518 (CC)
at para 19 in which it was held that a provincial legislature does not have the power to .
invalidate national legislation.

30Section 2(1).

31Section 2(2).

32Section 2(2Kb) and (c).
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traditional and customary law.
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PROVISIONS WHICH PURPORT TO CREATE ADDITIONAL POWERS

AND FUNCTIONS FOR THE PROVINCE

28 The province has no powers beyond those conferred by the

interim constitution.33 When the interim constitution is

replaced by the final constitution the powers of the province will

be defined by the final constitution.34 The constitution making

power of the province can be exercised only in a manner

consistent with the provisions of the interim constitution and

the constitutional principles. It cannot be used to confer upon

the province powers which it does not have.

29 Several provisions of the provincial constitution expressly

purport to define the powers of the province or to confer

specific powers on the province. These provisions are found in

Chapters 5 and 8.35 They are clearly inconsistent with the

interim constitution and constitutional principle XVIII(1) and

include the following:

33ln re National Education Policy Bill No 83 of 1995 1996 (4) BCLR 518 (CC) at para 23.

^Constitutional Principle XVIII(I).

35Both of these chapters are framed to take effect only to the extent that they are consistent
with the final constitution and after it comes into force. See section 1(1) of chapters 5 and 8
read with section 1(2) of chapter 4 and section 1(1}(a) of chapter 15. Chapter 8, moreover, will
come into effect only if it is approved by two/thirds of the members of the provincial legislature
and after it has been considered by the provincial constitution commission. As pointed out
above, however, this does not cure their inconsistency with the interim constitution or the
province's lack of power to pass a constitution containing these chapters.
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29.1 Section 1(1) of chapter 5 purports to confer residual

legislative and executive competence on the province in

conflict with the interim constitution.36

29.2 Section 1 (2) of chapter 5 purports to confer on the

province exclusive legislative and executive authority over

a range of matters. This is. inconsistent with the interim

constitution both because these powers are exclusive,37

and because they cover matters other than those listed in

Schedule 6.38

29.3 Section 2(2) of chapter 5 purports to confer further

exclusive legislative competence on the province.

29.4 Section 4 of chapter 5 purports to confer on the province

fiscal powers which far exceed those conferred by the

interim constitution. Whereas the interim constitution

places tight controls on the province's power to raise

36This is clearly inconsistent with the interim constitution. See In re National Education Policy
Bill No 83 of 1995 1996 (4) BCLR 518 (CO at para 23.

31 Premier of KwaZulu Natal and others v President of the Republic of South Africa and others
1995 (12) BCLR 1561 (CC) at para 25; In re National Education Policy Bill No 83 of 1995 1996.
(4) BCLR 518 (CO at para 13.

re National Education Policy Bill No 83 of 1995 1996 (4) BCLR 518 (CC) at para 13.
The matters obviously outside schedule 6 include forests and forestry, inter-provincial
commerce, land affairs, marine resources, provincial taxation and water affairs.
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taxes and to levy duties, charges or surcharges,39

section 4 purports to provide the province with unfettered

fiscal powers.

29.5 Chapter 8 purports to confer upon the province a judicial

power which it does not possess under the interim

constitution. This is, in itself, inconsistent with the

interim constitution. Moreover, the provisions of chapter

8 which purport to confer exclusive jurisdiction on the

provincial constitutional court or to render its decisions

binding on all other courts40 conflict directly with the

provisions of the interim constitution dealing with the

jurisdiction of the supreme court. These conflicts are

discussed below.

30 Other provisions of the provincial constitution purport indirectly

to expand the provincial legislative competence. As stated "

above, the constitution making power can be used to regulate

the exercise of the province's legislative and executive

competence, for example by the creation of a bill of rights

which will constrain the exercise of legislative and executive

39See section 156 of the interim constitution.

^Sections 1(2), 1{3) and 1(4).
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power or by the creation of structures through which that

power will be exercised. However, the constitution making

competence cannot in this process extend the legislative and

executive powers of the province beyond those which are

conferred upon it by the interim constitution. To the extent that

the following provisions of the provincial constitution do so they

are inconsistent with the interim constitution and cannot be

certified.

30.1 Land is not an area in respect of which the province has

legislative or executive competence by virtue of the

interim constitution. Chapter 3 section 2(3) read with

chapter 13 section 3 purports to create such a

competence in the guise of protecting a fundamental

right. It is accordingly inconsistent with the interim

constitution. Chapter 3 section 22(6) is inconsistent with

the interim constitution for the same reason.

30.2 Labour relations is not an area in respect of which the

province has legislative or executive competence by

virtue of the interim constitution. Chapter 3, sections

21(4) and 21(6) purport to create such a competence in

the guise of protecting a fundamental right and are
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accordingly inconsistent with the interim constitution.

30.3 Higher education is not an area in respect of which the

province has legislative competence by virtue of the

interim constitution. Chapter 3, sections 28(3) and 28(4)

purport to create such a competence in the guise of

protecting a fundamental right and are accordingly

inconsistent with the interim constitution.

30.4 Chapter 3, section 29(6) purports to impose on all

provincial residents a duty to defend the province and the

republic. The section is beyond the constitution making

competence of the province as it does not relate to any

power with which the province is invested with

constitutional authority. Moreover, it is inconsistent with

the interim constitution which provides that the SANDF is

established as the only defence force for the Republic.41

30.5 Subsections (2) to (11) of section 31 of chapter 3 purport

to empower the Premier to proclaim a state of

emergency. The Premier does not have that power under

the interim constitution and cannot acquire it under the

41Section 224(1).
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provincial constitution. The provisions are directly

inconsistent with sections 34(1) and (2) of the interim

constitution which limit the power to declare a state of

emergency to the national government.

r

30.6 Elections is not an area in respect of which the province

has legislative competence by virtue of the interim

constitution. Chapter 6, section 2(1) purports to create

such a competence and is accordingly inconsistent with

the interim constitution. Chapter 13 section 5{6) is

inconsistent with the interim constitution for the same

reason.
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PROVISIONS WHICH INFRINGE SPECIFIC FUNDAMENTAL RIGHTS

31 Certain provisions of the provincial bill of rights (chapter 3)

violate chapter 3 of the interim constitution in the way in the

process of conferring particular rights.

31.1 Section 8(3) obliges the province "to protect and

recognise tribal, customary and religious jurisdiction over

cases and controversies which when proposed, are based

on the application of traditional and customary law, and

religious rules respectively." This section unjustifiably

limits the right of access to court protected by section 22

of the interim constitution.

31.2 Section 15(2) discriminates unfairly between provincial

residents and other citizens in the protection of the rights

to vote in secret and to stand for election to public office.

Provincial residents are citizens who are domiciled in the

province for a period determined by provincial law.42"

31.3 Other provisions of the provincial bill of rights to

recognise powers of the provincial government to limit

2Chapter 2 section 3.

34



rights in a manner not permitted by chapter 3 of the

interim constitution. Sections 9(4) authorises certain

limitations on form of communication. Section 17(a)

excludes a right to information held by the state where

that information is privileged by law.43

32 Chapter 9 section 2(1), to the extent that it is intelligible,

purports to force group membership onto people who do not

actively dissociate themselves from "traditional and social

formations" and to attach certain legal consequences to this

membership. In so doing it unjustifiably limits the right to

freedom of association protected by section 17 of the interim

constitution.

33 Chapter 9 section 3(4) guarantees "the autonomy of traditional

leaders, as the primary local government administrators of their

respective communities." In so doing it unjustifiably limits the

fundamental right of all citizens freely to make political

choices.44

43lt may be possible to read these provisions down so that they affect only the rights
contained in the provincial bill of rights and do not authorise any unjustifiable limitations of
chapter 3 of the interim constitution. If such a reading is not possible, they are inconsistent
with the interim constitution.

""Section 21(1 He) of the interim constitution.
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PROVISIONS WHICH ARE INCONSISTENT WITH OTHER SPECIFIC

PROVISIONS OF THE INTERIM CONSTITUTION

34 Several provisions of the provincial constitution conflict directly

with specific provisions of the interim constitution other than

those which have already been discussed. This category of

inconsistency is discussed in the section that follows.

The Exclusive Jurisdiction of the Provincial Constitutional Court

35 Chapter 8 purports to establish a provincial constitutional court

"to adjudicate on all constitutional matters arising under this

Constitution or other law of the Province" and with the power

to bind all other courts in the province.45 The court is given

exclusive jurisdiction to

i,

35.1 determine the constitutional nature of a dispute;46

35.2 decide disputes in "constitutional matters between organs

and powers (sic) established or recognised in terms of

45Section 1(2).

46Section 1(3}.
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[the provincial] constitution";47

4835.3 to declare a law of the province unconstitutional

36 We have argued above that the province has no competence to

create judicial powers for itself. Even assuming that it does

have this competence, the provisions of chapter 8 are clearly

inconsistent with the interim constitution. The province cannot,

in any way, affect the powers of this court as defined in section

98 of the interim constitution. To the extent that the provisions

referred to in para 40 above, purport to confine the jurisdiction

of this court they are inconsistent with the interim constitution.

It may be possible to read down the relevant provisions to

render them consistent with section 98. This would require all

references in chapter 8 of the provincial constitution to

"constitutional" and "unconstitutional" to be interpreted to

relate only to questions of constitutionality and

unconstitutionality in terms of the provincial constitution itself,

and not in terms of the interim or final constitution. Such a

reading would not affect the powers of this court because it has

no jurisdiction over the interpretation of provincial constitutions:

47Section 1(4) (a).

"Section 1(4)(b).
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it has no inherent jurisdiction49 and its jurisdiction is confined

by section 98(2) to "all matters relating to the interpretation,

protection and enforcement of the provisions of this [the

interim] Constitution".

37 Such a reading down of chapter 8 would not, however, save it

from inconsistency with the constitution because it would

nevertheless conflict with the constitutionally protected

jurisdiction of the supreme court. In terms of section 101(3) of

the interim constitution, the supreme court is given jurisdiction

over:

"(c) any inquiry into the constitutionality of any law

applicable within its area of jurisdiction, other than

an Act of Parliament...

(d) any dispute of a constitutional nature between

local governments or between a local and a

provincial government"

Unlike section 98(2), the scope of section 101(3) is not limited

49Du P/essis v De Klerk (Unreported judgment of this court in case CCT 8/95, 15 May 1996}
at para 52.
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to "matters relating to the interpretation, protection and

enforcement of the provisions of this [the interim] Constitution."

Thus it must be interpreted to cover all questions of

constitutionality, whether they arise under the interim

constitution or a provincial constitution. Section 1(4) of chapter

8 purports, in so far of questions of constitutionality under the

provincial constitution are concerned, to remove the jurisdiction

conferred on the Supreme Court by section 101(3){c) and (d).

This it plainly cannot do.

38 Even if section 101(3)(c) and (d) do not confer jurisdiction on

the Supreme Court to decide matters of constitutionality in

terms of a provincial constitution the Supreme Court has the

inherent jurisdiction to do so.

39 The inherent jurisdiction of the Supreme Court has always

included the power of judicial review of unconstitutional

legislation. This power was rooted in our common law and was

asserted and applied by our courts in a long line of cases

involving parliamentary legislation.50

5Ofl v McChlery 1912 AD 199 at 215; R v Ndobe 1930 AD 484 at 496-7; Harris v Minister
of the Interior 1952 (2) SA 428 (A) at 468D-H, 469E, 470C-E and 472C; Minister of the Interior
v Harris 1952 (4) SA 769 (A) at 779E-780C.
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40 Section 101(2) of the interim constitution entrenches the

inherent jurisdiction of the Supreme Court. While this

entrenchment is made subject to the other provisions of the

interim constitution,51 it is not made subject to the provisions

of any provincial constitution. Thus no provincial constitution

can deprive the Supreme Court of the inherent jurisdiction which

it exercised on 27 April 1994. The attempt to do so in section

1(4) of chapter 8 of the provincial constitution is impermissible.

Electoral Matters

41 Chapter 6 section 2 provides that elections for the provincial

legislature will take place in terms of a provincial electoral law.

As pointed out above, the province has no legislative

competence to pass an electoral law. Moreover, the section is

inconsistent with section 129(2} of the interim constitution

which provides that elections for the provincial legislature shall

be conducted in accordance with the Electoral Act, 202 of

1993.

42 Section 129(2) also presents an inconsistency with Chapter 13

51Thus sections 98(3) and 101 (3)(c) deprive the Supreme Court of the inherent jurisdiction it
had to inquire into the constitutionality of acts of parliament. Zantsi v Council of State, Ciskei
1995 (10) BCLR 1424 (CO.
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section 5. If provincial elections are to be conducted in

accordance with the Electoral Act the task of supervising those

elections falls to the Independent Election Commission

established under the Independent Election Commission Act 150

of 1993. In so far as chapter 13 section 5 purports to create a

provincial electoral commission to supplant the Independent

Electoral Commission it is inconsistent with the interim

constitution.

Local Government

43 Chapter 3 section 20(6) purports to prevent local governments

from providing services unless this is justified by the inadequacy

of the private sector to satisfy a private need. This conflicts

with section 175(2) of the interim constitution which provides

that local governments shall be assigned "such powers and

functions as may be necessary to provide services for the

maintenance and promotion of the well-being of all persons

within its area of jurisdiction." Given the extent to which local

government in South Africa has historically been linked to the

provision of services it is submitted that section 20(6) also

conflicts with section 174(4) of the interim constitution which

provides that a provincial legislature "shall not encroach on the
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powers, functions and structure of a local government to such

an extent as to compromise the fundamental status, purpose

and character of local government."

44 Certain provisions of chapter 12 of the provincial constitution

dealing with local government are directly inconsistent with

provisions of the interim constitution:

44.1 Section 2{3)(a) purports to permit residents of an area to

vote for the local government with jurisdiction over that

area without being registered. Section 179(3) provides

that registration is a requirement for eligibility to vote in

local government elections.

44.2 Section 3(5)(a) provides for the appointment of traditional

leaders as ex officio members of local governments. It is

inconsistent with section 179(1) of the interim

constitution which requires democratic elections of local

governments. Although provision is made in section 182

of the constitution for appointment of traditional leaders

as ex officio members of local governments, this section

does not authorise the appointment of any Inkosi or

/s/'phakany/'swa but only those traditional jeaders who
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have been identified in a manner and according to

guidelines prescribed by proclamation of the President

alter consultation with the Council of Traditional Leaders.

44.3 Section 4(4)(a)-(c) provides for unelected local

government in areas subject to the jurisdiction of a

traditional authority. This conflicts with the guarantee of

democratically elected local government provided by

section 179(1) of the interim constitution.

44.4 Section 4(4)(d) purports to reserve 30% of the seats on

rural local government councils for. persons who satisfy

certain property and tax qualifications. This conflicts

with the guarantee of democratically elected local

government provided by section 179(1) of the interim

constitution. To the extent that the section purports to

confer local government representation on legal persons

who are not natural persons it is similarly inconsistent

with the guarantee of democratically elected local

government. .
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Ancillary Structures of Government

45 Chapter 13 of the provincial constitution establishes a range of

ancillary structures of government. Many of its provisions are

inconsistent with the interim constitution.

45.1 Section 1 creates a provincial auditor general whereas the

interim constitution presupposes that there will be only

one auditor general for the entire republic.52

45.2 Section 4{1) creates a provincial service commission

which may consist of more than five members. This is

inconsistent with the interim constitution which provides

that a provincial service commission may not exceed five

members.53

45.3 Section 90) provides for two provincial public protectors

whereas the interim constitution contemplates only

52See section 193 which gives the auditor-genera! jurisdiction over "all the accounts and
financial statements of all the accounting officers at national and provincial level of
government." Compare sections 191 to 194 which make no provision for a provincial auditor
general with those of sections 114 and 213 which provide for provincial public protectors and
provincial service commissions respectively.

"See section 211 <1 )(a) read with section 213(2) of the interim constitution.
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one.54 Section 9{2) provides for the appointment of

these provincial public protectors by the provincial

legislature on the recommendation of the Council of State

and the House of Traditional Leaders whereas section

114(3) requires a provincial public protector to be

appointed by the premier in consultation with the national

public protector subject to the confirmation of a two

thirds majority of the provincial legislature.

Oaths of Office

46 The provisions of the provincial constitution relating to oaths of

office are inconsistent with the interim constitution in that they

require provincial functionaries to take oaths of office which are

different from those prescribed by the interim constitution.55

54See section 114(1).

"Chapter 6, section 7 read with schedule 2 compared with s 134 read with schedule 3;
Chapter 7 section 2(2) read with schedule 2 compared with s 149(7) read with schedule 3;-
Chapter 7 section 6(4) read with schedule 2 compared with s 149(7) read with schedule 3.
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PROVISIONS WHICH ARE VOID FOR VAGUENESS

47 Unless the meaning of a provision is determinate, it is not

possible to certify that it is consistent with the provisions of the

interim constitution. Because of the particular importance of

certainty in the certification process it is therefore submitted

that this court should refuse to certify any provisions of the

KwaZulu/Natal constitution which are incapable of any clear

meaning.

48 The objections to vague laws are two-fold. They deny persons

the opportunity of establishing what conduct is permitted and

what is not so that they might regulate their affairs accordingly.

They also delegate an impermissibly broad discretion to the

administrators who must enforce them. These objections are

expressed in United States and Canadian constitutional law.56

They are also expressed in the South African law relating to the

impermissibility of vagueness in delegated legislation.57

56Grayned v City of Rockford 408 US 104 (1972); Hoffman Estates v Flipside, Hoffman
Estates Inc. 455 US 489 (1982); Reference re Criminal Code 48 CRR 1 {1990}.

57R v Shapiro 1935 NPD 155; R v Jopp and another 1949 {4) SA 11 (N) at 13-14; Arnold v
Race Classification Appeal Board 1967 (2) SA 267 {C) at 274; Metal and Allied Workers Union v
State President 1986 (4) SA 358 (N) at 366; Tsenoli v State President 1992 {3} SA 37 (N} at
46. See also Baxter Administrative Law at 529-533.
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49 As a result of parliamentary sovereignty, the doctrine of "void

for vagueness" was never applied to South African acts of

parliament. Now that parliamentary sovereignty has been

replaced by the rule of law under a sovereign constitution, there

is no obvious bar to the application of the doctrine to laws of

Parliament and provincial legislatures,58 or to provincial

constitutions made under section 160 of the interim

constitution. .

50 A provincial constitution determines the limits of lawful action

for any organ of state in, or subject to the jurisdiction of, the

provincial government. These limits must, of necessity, be

imprecise in certain respects. A bill of rights, for example,

provides limits which must be flexible. However, there is a

difference between flexible limits which are clearly worded and

limits which are incapable of any determination because they

are created by impermissibly vague wording. Provincial and

local organs of state must be placed in a position where are free

to steer between lawful and unlawful conduct and persons

affected by their conduct must be able to determine with

reasonable certainty whether that conduct is lawful or not.

5aSee for example Executive Council of Western Cape Legislature and others v President of
the Republic of South Africa and others 1995 (10) BCLR 1289 (CO at para 62.
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51 It is therefore submitted that "constitution" in section 160(1)

should not be interpreted to encompass a legal instrument

which is so vague as to defy any sensible interpretation. Indeed

the power to pass a provincial constitution conferred by section

160 is constrained by the requirement of consistency with

constitutional principle VI which would preclude impermissible

vagueness in the constitution. Constitutional principle VI states

that there "shall be a separation of powers between the

legislature, executive and judiciary, with appropriate checks and

balances to ensure accountability, responsiveness and

openness." It is submitted that the checks and balances

provided by judicial review of legislative and executive acts

cannot function if the provincial constitution in terms of which

that review takes place is too vague to interpret with any

clarity.

52 It is our submission that the following sections of the provincial

constitution defy any clear meaning and are therefore void:

52.1 Chapter 4 sections 1(1) and 1{2) read together

52.2 Chapter 4 section 1 (6)

52.3 Chapter 9 section 2(1)

52.4 Chapter 14 section 2(10)
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52.5 Chapter 14 section 2{12)

53 The vagueness of sections 1(1) and 1(2) of chapter 4 is fatal to

the entire constitution because they are the provisions which

controls the operation of chapters 4, 5 and 8, the chapters

which purport to confer all powers on the province. Section

1(1) states the following:

"Any provision of this Constitution, subject to subsection

(2), including the allocation of powers and functions, but

excluding the provisions relating to legislative and

executive structures and procedures as set out in section

160(3) of the Constitution of the Republic of South Africa

Act 200 of 1993, which is inconsistent with the

Constitution of the Republic of South Africa Act 200 of

1993, shall have no force and effect."

Section 1(1) is said to be subject to section 1(2), but section

1(2) on its own terms does not apply to section 1(1). It states

the following:

"This chapter, except for the provisions of subsection (1)

above, shall remain in force and effect until such time as
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the Constitution of the Republic of South Africa Act, 200

of 1993 is replaced by a constitution as envisaged in

chapter 5 of the said constitution, whereafter the

provisions of the chapter 8 of this constitution and the

allocation of powers and functions as set out in chapter 5

of this constitution, shall come into force and effect, in so

,far as they are consistent with the new national

constitutional framework, provided that the powersand

functions of this province shall not be substantially

reduced."

54 Reading sections 1(1) and 1(2) together one is left with a series

of questions which are impossible to answer and yet which

must be answered if chapters 4, 5 and 8 are to have any

meaning:

54.1 what is the effect of making section 1(1) subject to

section 1(2)?

54.2 what effect does section 1(1) have after the final

constitution comes into effect?

54.3 what happens to chapters 5 and 8 if the powers they
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purport to confer are substantially reduced by the final

constitution?

54.4 what happens to chapter 4 if the powers conferred by

chapters 5 and 8 are substantially inconsistent with the

final constitution when it comes into effect?

55 The inability of sections 1(1) and 1(2) to offer any clear answers

to these questions renders them void for vagueness. If they are

invalid, chapters 4, 5 and 8 cannot have any effect because

their operation is determined by sections 1(1) and 1(2).

56 The uncertainty regarding chapters 4, 5 and 8 is compounded

by section 2(12) of chapter 14 which states:

"The provisions of this Constitution shall have no force

and effect if and to the extent that they are not

consistent with the Constitution referred to in chapter 5

of the Constitution of the Republic of South Africa Act,

200 of 1993, provided that the powers and functions of

this Province with regard to its legislative authority and

its power to pass a constitution are consistent with the

Constitution referred to in chapter 5 of the Constitution of
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the Republic of South Africa Act, 200 of 1993, and

further provided that such powers are not substantially

inferior to those provided for in the Constitution of the

Republic of South Africa Act, 200 of 1993."

57 Chapter 4 section 1(6) states that "the provisions of the

preceding subsections shall apply, mutatis mutandis, to

administrative actions." It is not possible to identify any

subsections of section 1 preceding subsection (6) which are

capable of such application. The subsection is accordingly void

for vagueness.

58 Chapter 14 section 2(10) states:

"Notwithstanding anything to the contrary in this

constitution, until 30 April 199 the composition of

Cabinet shall be in terms of sections 149(2) and (3) of

the Constitution of the Republic of South Africa Act 200

of 1993 and shall also apply mutatis mutandis to Deputy

Ministers; the aforesaid composition after 30 April 1999

to be negotiated"

The words of section 2(10) seem to render sections 6 and 12 of
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Chapter 6 redundant.59 Yet section 2(10} itself creates

impermissible uncertainty. It does not identify who is to

negotiate the composition of the provincial executive after 30

April 1999 nor what is to happen if the negotiations do not

produce any agreement on that composition.

59 Section 2(1) of chapter 9 states:

"The Province shall recognise and protect the application

of traditional and customary law not inconsistent with the

principles and provisions of this Constitution in the

territory of traditional communities or, outside such.

communities, with respect to all matters left to the

autonomy of individuals and that of social and traditional

formations to which individuals belong on a voluntary

basis or from which they have not dissociated themselves

in a manner prescribed by the law of the Province."

It is submitted that this section too is void for vagueness.

59The sections purport to govern the appointment of ministers and deputy ministers.
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•

CONCLUSION

60 For the reasons set out above it is submitted that the

KwaZulu/Natal constitution is inconsistent with the interim .

constitution and the constitutional principles and should not be

certified by this court.

WIM TRENGOVE SC

GILBERT MARCUS SC

MATTHEW CHASKALSON
Chambers
Johannesburg
30 May 1996
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