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Introduction

The question before this court is whether articles 46(a)(ii) and 47(a)

of the Agreement Establishing the Multilateral Motor Vehicle

Accidents Fund incorporated by section 2 of the Multilateral Motor

Vehicle Accidents Fund Act 93 of 1989 ("the 1989 Act"), are in

conflict with the constitution.

The plaintiff submits that those provisions are in conflict with the

guarantees of equality before the law and equal protection of the law

in terms of section 8(1) of the constitution, in that they form part of

a pattern of arbitrary and irrational exclusions and limitations of

claims arising from the injury and death of motor vehicle

passengers.

The exclusion and limitation of passenger claims

3 Compulsory motor vehicle insurance legislation was first introduced

in South Africa in 1942. The predecessors of the 1989 Act were the

Motor Vehicle Assurance Act, 29 of 1942 ("the 1942 Act"), the

Compulsory Motor Vehicle Insurance Act, 56 of 1972 and the Motor

Vehicle Accidents Act, 84 of 1986.

4 The object of the legislation has always been to provide "the greatest

possible protection to third parties" who suffer loss as a result of

their own injury or that of their dependants or the death of their
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breadwinners in motor accidents.1 That object was initially achieved

by the compulsory insurance of the owners and drivers of motor

vehicles against liability to third parties. The scheme has, however,

evolved to the one now in force, in terms of which the Multilateral

Motor Vehicle Fund, a statutory body created by the state,

compensates third parties from a public fund financed by a fuel

levy.2

5 To the extent that a third party is entitled to compensation under the

act, he generally forfeits his corresponding common law claim for

damages in delict against the owner and driver and the latter's

employer.3 He is entitled to recover from them only to the extent

that he is not entitled to any compensation or only entitled to limited

compensation in terms of the act.4 In other words, to the extent that

the third party is entitled to recover compensation under the act, the

owner, the driver and the latter's employer, also enjoy protection

from liability.

6 The 1989 Act generally provides for full compensation to be paid to

third parties. They are generally entitled to recover as much as

would have been recoverable in delict at common law. This general

Aetna Insurance Co. v Minister of Justice 1960 (3) SA 273 A 286E-F; Hladhla v President
Insurance Co. 1965 (1) SA 614 A 624A-C; Rondalia Versekeringskorporasie van SA v
Lemmer 1966 (2) SA 245 A 255G-H; Ngubetole v Administrator, Cape 1975 (3) SA 1 A
8A-E; Santam Insurance v Williams 1992 (2) SA 273 A 277E

Articles 2, 8 and 40 to 48 of the schedule to the 1989 Act

Article 52 of the schedule to the 1989 Act

Rose's Car Hire v Grant 1948 (2) SA 466 A
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rule has, however, always been subject to exception. One of the

notable categories of exception, has been the claims arising from the

injury or death of passengers. We will for ease of reference call

them "passengers' claims"\ but the following two features of their

exclusion and limitation should be borne in mind:

6.1 The exclusions and limitations are not confined to passengers*

claims, but apply to the claims of all third parties for loss

suffered as a result of the injury and death of passengers. They

consequently also apply to the claims of

- third parties responsible for a passenger's maintenance, for

the loss suffered as a result of the passenger's injury, and

- dependants for the loss suffered as a result of the death of a

passenger-breadwinner.

6.2 A third party is entitled to recover compensation under the act,

only if he would have had a claim at common law against the

owner or driver of at least one of the vehicles involved in the

accident.6 The exclusions and limitations of a passenger's claim,

serve to exclude or limit his claim only in so far as it is founded

on the negligence of the owner or driver of the vehicle in which

he was a passenger. His claim is not subject to exclusion or

limitation if it is on the negligence of the owner or driver of any

of the other vehicles involved in the same accident- The real

prejudice suffered by a passenger, his parents or his dependants,

In terms of article 48(a) of the schedule to the 1989 Act, a third party is not entitled to
compensation for loss or damage "for which neither the driver nor the owner of the motor
vehicle concerned would have been liable if chapter XVI had not been included in this
agreement".



MWTO01 p a g e 5

7

in other words flows from the exclusion or limitation of their

claims whenever the only owner or driver to blame for the

accident, was the owner or driver of the vehicle in which the

passenger was being conveyed. That would be the case if there

was no other vehicle involved in the accident or if it was not

caused by any negligence on the part of the owner or driver of

the other vehicle involved in the accident.

7 The MVA legislation has always excluded the claims of certain

passengers and limited the claims of others. The initial scheme

introduced by the 1942 Act, was relatively simple:

7.1 Third parties were generally not entitled to compensation for loss

suffered as a result of the injury or death of a passenger3;

7.2 The only exceptions were third parties who suffered loss as a

result of the injury or death of passengers conveyed

7.2.1 for reward; or

7.2.2 , in the course of the business of the driver or owner of the

motor vehicle in question,7

who were protected but whose claims were limited to a maximum

of £2 000,00.

Section 11 (1 ){iii> of the 1942 Act

Section 11(1)(iv) of the 1942 Act
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8 In the debate on the 1942 Act in parliament, the Minister of Finance

explained and justified the exclusion and limitation as follows:

8.1 When he was asked why claims were generally unlimited except

that paying passengers' claims were subject to limitation, the

minister responded as follows -

"Omdat ons die koste binne redelike perke wil hou. Dit is 'n

punt wat baie sorgvuldige oorweging ontvang het in die

gekose komitee en ons het gevoel dot dit sover is as wat ons

kan gaan in hierdie wetsontwerp. "8

8.2 Dr Bremer, the member for Graaff-Reinet, protested that

passengers should not be so penalised."

8.3 The minister later responded to Dr Bremer as follows:

"Die agbare lid vir Graaff-Reinet het die punt geopper van

die uitsluiting van die nie-betalende passasier. Dit is 'n saak

wat heelwat oorweging by die gekose komitee gehad het. Ons

was veral onder die indruk van diefeit dot indienjy onder so

'n skema voorsiening maak vir daardie nie-betalende

passasier, dan is dit moontlik om daarvan misbruik te maak.

Dit is moontlik by voorbeeld dot die bestuurder van die kar

Hansard 2 February 1942 column 1260

Hansard 2 February 1942 column 1264
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wot verantwoordelik is, sal toegee dot hy skuldig was of

nalatig wanneer dit nie die geval was nie. ">

9 The purposes of the exclusion and limitation were accordingly two-

fold:

9.1 The purpose (of both) was to contain claims to keep premiums

within reasonable limits ("omdat ons die koste binne redelike

perke wil hou").

9.2 The exclusion (but not the limitation) served the further purpose

of avoiding the risk of collusion between a third party and the

owner or driver of the vehicle in which he was conveyed. Only

the exclusion ("die uitsluiting van die nie-betalende passasier")

was designed to serve this purpose. The limitation was not and

could not rationally be justified on this basis.

10 The Wessels Commission investigated and reported on the exclusion

and limitation in 1976."

The commission's findings and recommendation with regard to the

general exclusion of liability, may be summarised as follows:

Hansard 2 February 1942 column 1305

Report of the commission of enquiry into certain aspects of Compulsory Motor Vehicle
Insurance dated 22 June 1976
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10.1 The original reasons for the exclusion were to eliminate collusion

in respect of third party claims and to keep premiums within

reasonable limits.12

10.2 Although there was a possibility that a passenger and the owner

or driver of a motor vehicle might collusively impute negligence

to the latter, the commission could not find any evidence to that

effect.13

10.3 The commission was of the opinion that it was unlikely that an

owner or driver would perjure himself in order to enrich a

passenger, particularly in cases where there was no close

relationship between the two.M Such risk of collusion as there

might be between members of the same household, could

effectively be countered by limiting the compensation to which

members of the household of the owner or driver of the insured

vehicle were entitled, to medical and hospital expenses.16

10.4 The fact that certain passengers could not recover compensation

at all, meant "that the Act does not fully serve its purpose".'6

Report p. 11 par. 6.2.1.13

Report p. 11 par. 6.2.1.16

Report p. 11 par. 6.2.1.17

Report p. 11 par. 6.2.1.24-29

Report p. 11 par. 6.2.1.21
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The commission was accordingly of the view that cover should

be extended to all passengers.17

10.5 The commission's recommendation on the exclusion of liability,

was accordingly as follows:18

"The Commission is of the opinion that it is desirable to

compensate all passengers conveyed in motor vehicles insured

in terms of the Act for loss or damage suffered and

recommends that the Act be amended to extend cover to all

passengers, subject to the proviso that -

(i) compensation to which members of the household of the

owner or driver of the insured vehicle are entitled, be

limited to medical and hospital expenses; and

(ii) if a motor vehicle was used for an unlawful purpose or

in an unlawful manner and the passengers were

accessory to such use of that motor vehicle, the

passengers should have no claim against the authorised

insurer concerned."

The commission's finding and recommendation on the limitation of

passengers* claims, may be summarised as follows:

Report p. 11 par. 6.2.1.22

Report p. 11 par. 6.2.2
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10.6 The only reason for the limitation was to limit claims and so to

keep premiums within reasonable limits.

10.7 The commission was of the opinion, "that the reason given at the

time for the limitation of compensation for loss or damage

suffered by certain passengers, no longer exists and that it is

illogical and unrealistic to differentiate between certain types of

passengers as regards compensation."™

10.8 The commission recommended, subject to its recommendation

referred to above, that the limitation of passengers* claims be

abolished.20

11 The commission' s recommendations were by and large not

implemented. Only limited effect was given to them!1 largely

because of the favourable financial position of the Motor Vehicle

Insurance Fund." Cover was also extended to other categories of

passenger such as military personnel and members of lift clubs.23

12 The current position under the schedule to the 1989 Act, is that there

are four categories of limitation and exclusion of passengers' claims:

19 Report p. 12 par. 6.3.1.13

30 Report p. 1 2 par. 6.3.2.1

21 By the Compulsory Motor Vehicle Insurance Amendment Acts 69 of 1978 and 23 of 1980

22 Hansard 18 March 1980 column 2198

23 by the same amendment acts of 1978 and 1990
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12.1 Article 46: Military personnel - no limitation

There is no limitation applicable to the claim of a third party who

suffers loss as a result of the injury or death of a passenger who

is an active member of the Defence Force ("conveyed in or on a

motor vehicle ... during a period in which he rendered military

service or underwent military training in terms of defence

legislation"). If the third party is entitled to compensation under

the Defence Act 44 of 1957, then his claim is subject to

limitation in terms of article 47A, but only to avoid double

compensation.

12.2 Article 46(a): "Business" passengers - claims limited to

R25 000

Third parties who suffer loss as a result of the injury or death of

a passenger conveyed,

12.2.1 for reward; or

12.2.2 in the course of the business of the owner of the motor

vehicle; or

12.2.3 in the case of an employee of the driver or owner of the

motor vehicle, in the course of his employment; or

12.2.4 in a motor car for purposes of a lift club,
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are entitled to compensation but only up to a maximum of

R25 000,00. If the third party is a workman entitled to

compensation under the Workmen's Compensation Act 30 of

1941, then his claim is also subject to further limitation in terms

of article 47 to avoid double compensation.

12.3 Article 46(b): Other passengers - claims limited to special

damages up to R25 000,00

A third party who suffers loss as result of the injury or death of

a passenger, whose claim is not otherwise subject to limitation or

exclusion, is only entitled to claim special damages up to a

maximum of R25 000,00.

12.4 Article 48(b): Excluded passengers - no claim

A third party who suffers loss as a result of the injury or death

of a passenger

12.4.1 who was a passenger on a motorcycle for reward, or

12.4.2 who was a member of the driver's household, or

12.4.3 who was a person responsible in law for the driver's

maintenance,

does not have any claim at all.
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13 This scheme of exclusion and limitation is wholly arbitrary,

irrational and discriminatory:

13.1 In so far as the purpose of the scheme of exclusion and limitation

is to limit the cost of the scheme, it does so for the benefit of the

community at large, but at the expense of passengers, their

parents and their dependants. They are arbitrarily singled out for

the prejudice of exclusion and limitation. There is no rational

justification for it.

13.2 Accidents are usually caused by the negligence of one or other of

the drivers or pedestrians involved. Passengers are almost never

to blame and their parents and dependants never are. It is

accordingly particularly incongruous that they should be singled

out to bear the brunt of the exclusions and limitations designed

to limit the cost of the scheme.

13.3 The exclusion of the claims of members of the driver's household

or of those responsible for his maintenance, may be justified to

avoid the risk of collusion. The limitations on the other hand,

have never been justified on this basis or can rationally be so

justified. There is no particular risk of collusion between any of

the other passengers or their parents or dependants and the driver

of the motor vehicle in which they were conveyed. Such risk of

collusion as there might be, is in any event not rationally

addressed by permitting the third party to claim subject to a

limitation of R25 000,00.
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13.4 There are also arbitrary and discriminatory distinctions between

the various categories of passenger. There is, for instance, no

justification for the generous treatment of military personnel,

their parents and their dependants or the harsh treatment of

motorcycle passengers for reward, their parents and their

dependants.

14 We submit that these arbitrary and discriminatory distinctions offend

the guarantee of equality under section 8(1) of the constitution.

The value of equality

15 Equality lies at the heart of the values underlying our constitution.

In terms of section 232(4) of the constitution, the values underlying

the constitution are to be found in the constitution itself read together

with its preamble, epilogue and schedules. The first paragraph of

the preamble emphasises the aspiration for na sovereign and

democratic constitutional state in which there is equality between

men and women and people of all races". The epilogue looks

forward to "a future founded on the recognition of human rights,

democracy and peaceful co-existence and development opportunities

for all South Africans irrespective of colour, race, class, belief or

sex". Equality is also enshrined in the Constitutional Principles upon

which the new constitution will be based.24

section 71(1) read with schedule 4, Constitutional Principles I, II and V.
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Within the chapter on fundamental rights, equality also features

prominently. It is the first substantive fundamental right

guaranteed.16 In terms of the general limitation clause20 no

limitation of a fundamental right is valid unless justifiable in an open

and democratic society based on freedom and equality. Every one

of the fundamental rights protected in the chapter, moreover has to

be interpreted so as to promote the values which underlie an open

and democratic society based on freedom and equality."

16 The structure of section 8 of the constitution seems clear:

16.1 Section 8(1): Equality

This section guarantees to every person the right to equality

before the law and to equal protection of the law. The first

expression "equality before the law11, originates from English

common law and is a declaration of equality of all people. The

second expression "equal protection of the law", is based on the

corresponding guarantee in the fourteenth amendment to the US

constitution. It directs that people shall enjoy equal protection of

the law without favouritism or discrimination. According to

25 section 8

26 section 33(1)

27 section 35(1)
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Albertyn and Kentridge28 these two components of the section

should be understood as a unitary concept:

"A purposive, substantive account of s 8(1) suggests that it

should not be read as comprising two independent and limited

rights, but as an integrated framework of equality rights.

While each of these has a meaning, the two intersect and

support each other in providing comprehensive protection

against inequality. The meaning of equality rights should not

be rigid but should be sufficiently flexible to accommodate

new situations within the overall understanding of substantive

equality."

16.2 Section 8(2): Prohibition of discrimination

This section protects every person against unfair discrimination

on any ground including those most commonly recognised which

are specifically enumerated. We are expressly told, however,

that their enumeration in no way derogates from the generality of

the protection against unfair discrimination.

16.3 Section 8(3): Affirmative action

This section is designed to ensure that the guarantee of equality

and prohibition of discrimination do not preclude measures

designed to redress past inequality and injustice in the quest for

substantive equality.

'Introducing the right to equality in the interim constitution" 1994 SAJHR 149 at 158
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16.4 Section 8(4): Proof

This section facilitates proof of unfair discrimination.

17 The fact that the guarantee of equality and the prohibition of unfair

discrimination are contained in two separate subsections, indicates

that they are not synonymous.29 Each has a role to play in the

protection of equality. Our constitution is in this respect materially

different from those of the United States and Canada and more

comparable to those of India and Germany. A purposive

interpretation of the section demands that full effect be given to both

guarantees. The quest for equality would be inhibited if the two

guarantees were to be narrowly construed to qualify one another.

18 We will submit that the arbitrary and discriminatory exclusions and

limitations applicable to passengers' claims, offend the guarantee of

equality before the law and equal protection of the law in terms of

section 8(1). We will submit with reference to a comparative survey

particularly of Indian equality jurisprudence, that the arbitrary and

discriminatory nature of these distinctions are repugnant to the

guarantees of equality before the law and equal protection of the

law.

Albertyn & Kentridge "Introducing the right to equality in the interim constitution 1994
SAJHR 149 at 156
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The United States of America

19 The fourteenth amendment of the US constitution provides that nno

state shall... deny to any person within its jurisdiction the equal

protection of the laws". Recognising the inevitability of legislative

and executive classification, the Supreme Court of the United States

developed a doctrine of ''reasonable classification" which saves

those classifications that are a reasonable means of achieving a

legitimate legislative purpose."30 In applying the doctrine of

reasonable classification, the court has developed a three-tier

standard of review:

19.1 The strict scrutiny test

The strict scrutiny test is the highest tier of judicial review. It is

applied to laws which make suspect classifications such as those

based on race or national origin, or which limit fundamental

constitutional rights. Such laws are presumed to be

unconstitutional unless government establishes that the

classification is justified by a "compelling state interest" and that

there are no alternative means of vindicating that state interest.

The court in other words does not defer to the other branches of

government in its assessment of the justification of laws of this

kind.

Tribe American Constitutional Law 2nd ed., p. 1436; Nowak and Rotunda Constitutional
Law 4th ed., 568
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19.2 The rational basis test

The lowest tier of judicial review includes all legislative

classifications that are not "suspect" and that do not affect

fundamental rights. For these laws, a more relaxed standard of

review usually described as nminimal scrutiny" is employed. It

is sufficient if there is "a rational basis" for the classification.

The court will ask only whether it is conceivable that the

classification bears a rational relationship to a legitimate state

purpose.

19.3 The intermediate test

The Supreme Court has since the 1960's, developed an

intermediate standard of review that is not as exacting as the

strict scrutiny test, but which involves far less deference to the

legislature than the rationality test requires. Under the

intermediate standard of review, a legislative classification will

be struck down unless it is shown to have a "substantial

relationship" to an "important" state interest. This standard of

review has been adopted for gender and illegitimacy cases and to

an assortment of other classifications which cannot be

appropriately tested under either the highest or lowest tier of

review.

20 The rational basis test is of particular interest in the present case.

It is the test used in cases which do not involve a "suspect"

classification or abridgement of a fundamental right. Although such

a classification only has to have a rational relationship to a legitimate
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state interest, the test is not by any means without substance. A

classification which is arbitrary in that it has no rational relationship

to a legitimate state interest, will be invalidated.31

21 In Kotch v Board of River Port Pilot Commissioners for the Port of

New Orleans32 Justice Blackwood who delivered the opinion of the

court said that a law which affected the activities of some groups

differently from the way in which it affected the activities of other

groups, was not necessarily invalid, because it was axiomatic that

the consequence of regulation was that people would be classified

into groups subject to restrictions or benefits not applicable to

others. He added, however, that such classification "might offend

that constitutional safeguard if it rested on grounds wholly irrelevant

to achievement of the regulation's objectives."

22 In Dandridge v Williams33 Justice Stewart who delivered the opinion

of the court, emphasised that, "in the area of economics and social

welfare, a state does not violate the equal protection clause merely

because the classifications made by its laws are imperfect", provided

only that they have "some reasonable basis".

31 Nowak and Rotunda Constitutional Law 4th ed., 580

(1947) 330 US 552 at 556

(1970) 397 US 471 at 485-486
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23 In City of Cleburne, Texas v Clebume Living Centre34 the court

again dealt at length with the rational basis test under the equality

guarantee. Justice White who delivered the opinion of the court said

that under this test a classification would be sustained provided only

that it was "rationally related to a legitimate state interest".™ He

added that "ftjhe state may not rely on a classification whose

relationship to an asserted goal is so attenuated as to render the

distinction arbitrary or irrational. "x

India

24 Articles 14 to 18 of the Indian constitution protect the right to

equality. Articles 14 and 15(1) closely correspond to our sections

8(1) and (2):

"14 Equality before the law

The state shall not deny to any person equality before

the law or the equal protection of the laws within the

territory of India.

15 Prohibition of discrimination on grounds of religion,
race, sex or place of birth

(1985) 473 US 432; 87LEd2d313; 105 S Ct 3249

35 L Ed 2d 320

36 87 L Ed. 2d 324
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(1) The state shall not discriminate against any

citizen on grounds only of religion, race, cast,

sex, place of birth or any of them."

25 Professor Singh37 describes the guiding principle underlying the

constitutional protection of equality in terms of the "similarly

circumstanced" approach:

"The guiding principle of the article is that all persons and things

similarly circumstanced shall be treated alike both in privileges

conferred and liabilities imposed. "Equality before the law"

means that amongst equals the law should be equal and should

be equally administered and that like should be treated alike.

Hence, what it forbids is discrimination between persons who are

substantially in similar circumstances or conditions. It does not

forbid different treatment ofunequals. The rule rather is that like _

should be treated alike and that unlike should be treated

differently. Equal treatment of unequals is as bad as unequal

treatment of equals. As a matter of fact all persons are not alike

or equal in all respects. Application of the same laws uniformly

to all of them will therefore be inconsistent with the principle of

equality. To avoid that situation laws must distinguish between

those who are equals and to whom they must apply and those

who are different and to whom they should not apply.n

26 It is in other words accepted that people may be classified into

groups and be differently treated if there is a reasonable basis for

Shukla's Constitution of India 9th ed., 38
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such difference. The constitution does not forbid classification or

differentiation which rests upon reasonable grounds of distinction but

to pass the test of permissible classification two conditions must be

fulfilled:*

26.1 The classification must be founded on an intelligible differentia

which distinguishes between persons or things that are grouped

together from others left out of the group.

26.2 The differentia must have a rational relation to the object sought

to be achieved by the statute in question.

27 Professor Singh cautions39 that mathematical nicety and perfect

equality are not required, and that similarity and not identity of

treatment is enough. "If there is a quality and uniformity within

each group, the law will not be condemned as discriminatory, though

due to some fortuitous circumstances arising out of a particular

situation, some included in the class get an advantage over others,

so long as they are not singled out for special treatment".

28 The Indian Supreme Court has since the early 1970's developed a

new approach to equality. In a concurring opinion in the case of

Singh, Shukla's Constitution of India 9th ed., 39; Tope, Constitutional Law of India, 2nd
ed., 64; Seervai, Constitutional Law of India, 4th ed., vol. 1 454-455; In re Special Courts
Bill (1979) 2 SCR 476

Shukla's Constitution of India 9th ed., 40
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Royappa,*0 Bhagwati J speaking for himself, Chandrachud J and

Krishna J, propounded the new approach in the following words:

"Equality is a dynamic concept with many aspects and dimensions

and it cannot be "cribbed cabined and confined" within

traditional and doctrinaire limits. From a positivistic point of

view, equality is antithetic to arbitrariness. In fact, equality and

arbitrariness are sworn enemies; one belongs to the rule of law

in a republic while the other, to the whim and caprice of an

absolute monarch. Where an act is arbitrary, it is implicit that

it is unequal both according to political logic and constitutional

law and is therefore violative of article 14.n

In Maneka Gandhi v Union of India41 Bhagwati J again very clearly

identified equality's repugnance of arbitrariness:

"Article 14 strikes at arbitrariness in state action and ensures

fairness and quality of treatment. The principle of

reasonableness, which logically as well as philosophically, is an

essential element of equality or non-arbitrariness, pervades

article 14 like a brooding omnipresence.'

EP Royappa v State of TN (1974) 4 SCC 3, 38; AIR 1974 SC 555

1978 1 SCC 248 at 284; AIR 1978 SC 597
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In Hasia's case43 Bhagwati endorsed the new approach on behalf of

a unanimous Supreme Court:

"The true scope and ambit of article 14 has been the subject

matter of numerous decisions. ... It is sufficient to state that the

content and reach of article 14 must not be confused with the

doctrine of classification. Unfortunately in the early stages of the

evolution of our constitutional law, article 14 came to be

identified with the doctrine of classification because the view

taken was that the article forbids discrimination and there would

be no discrimination where classification ... fulfils two

conditions, namely, (i) that the classification is founded on an

intelligible differentia which distinguishes persons or things that

are grouped together from others left out of the group; and (ii)

that that differentia has a rational relation to the object sought

to be achieved by the impugned legislation or executive action.

It was for the first time in EP Royappa v The State of Tamil Nadu

that this court laid bare a new dimension of article 14 and

pointed out that the article has a highly activist magnitude and

it embodies a guarantee against arbitrariness ... From a

positivistic point of view, equality is antithetic to arbitrariness.

In fact, equality and arbitrariness are sworn enemies; one

belongs to the rule of law in a Republic while the other, to the

whim and caprice of an absolute monarch. Where an act is

arbitrary its implicit in it that it is unequal both according to

Ajay Hasia v Khalid Mujib (1981) 1 SCC 722 at 741; AIR 1981 SC 487 as quoted by
Seervai Constitutional Law of India 4th ed., 436-437
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political logic and constitutional law and is therefore violative of

article 14...

Article 14 strikes at arbitrariness in state action and

ensures fairness and equality of treatment. The principle

of reasonableness which legally as well as

philosophically, is an essential element of equality or

non-arbitrariness pervades article 14 like a brooding

omnipresence... It must therefore now be taken to be

well settled that what article 14 strikes at is arbitrariness

because an action that is arbitrary, must necessarily

involve negation of equality. The doctrine of

classification which is evolved by the courts is not a

paraphrase of article 14, nor is it the objective and end

of that article. It is merely a judicial formula for

determining whether the legislative or executive action

in question is arbitrary and therefore constituting denial

of equality. If the classification is not reasonable and

does not satisfy the two conditions referred to above, the

impugned legislation or executive action would plainly

be arbitrary and a guarantee of equality under article 14

would be breached. Wherever therefore there is

arbitrariness in state action ... article 14 immediately

springs into action and strikes down such state action."

29 Professor Tope43 concludes that "any law or state action can be

challenged as violative of article 14 on any of the following grounds:

Constitutional Law of India 70
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(1) It does not make reasonable classification.

(2) It is arbitrary.

(3) It is unreasonable."

30 A useful example of the application of the new approach is the

judgment in Karnataka STDC v Kamataka STAT" which

invalidated a requirement of the Motor Vehicles Act of 1939, that

the regional transport authority give preference to certain kinds of

applicants approved by the central ministry of tourism, in granting

permits for motor vehicles. In holding the provision to be invalid,

the Supreme Court said:

"We find it difficult to sustain this clause and uphold its validity.

The very idea that a tribunal created by a statute for the purpose

of considering rival claims and granting permits on merits,

should be compelled to give preference to persons securing the

approval of the executive government, appears to us to be

arbitrary and unreasonable."

Federal Republic of Germany

31 Article 3 of the basic law also incorporates separate equality

guarantees and a prohibition of discrimination:

" (I) All persons are equal before the law.

(2) Men and women shall have equal rights.

(1986) 4 SCC 421 at 430
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(3) No~one may be disadvantaged or favoured because of his

sex, his parentage, his race, his language, his homeland

and origin, his faith, or his religious or political

opinions."

32 In its very first substantive decision, the German Constitutional

Court concluded that article 3(1) required equal treatment only when

inequality would be arbitrary ("willkurlich")«.

33 Professor Curne46 moreover points out that, despite the initial

definition of forbidden distinctions as those that were arbitrary, the

court has since then "applied the general equality clause of article

3(1) to strike down an impressive variety of measures." The court

has for instance found fault with the exclusion of unemployment

benefits for students and for people previously employed by their

own parents, limitations on aid for the blind or disabled, and the

denial of retirement benefits to persons living abroad. Some of these

decisions may be explicable on the ground that the classification

impinged upon some other fundamental right, but the overall

impression is that the court is strict in scrutinising classifications in

the distribution of welfare benefits.

34 Indeed, the court has exhibited a marked tendency to replace the

differential arbitrariness standard originally enunciated, with the

apparently more aggressive search for a reason "sufficient to justify"

1 B Verf GE 14, 52 (1951) referred to by Currie, The Constitution of the Federal Republic
of Germany 322

supra at 332-335
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race, national or ethnic origin, colour, religion, sex, age or

mental or physical disability. *

39 In the Andrews case48 the Supreme Court held that the guarantee of

equality awithout discrimination" was limited to a guarantee against

discrimination on the enumerated and analogous grounds. Mclntyre

X said the following in this regard:60

"The analysis of discrimination in this approach must take place

within the context of the enumerated grounds and those

analogous to them. The words "without discrimination" require

more than a mere finding of distinction between the treatment of

groups or individuals. Those words are a form of qualifier built

into section 15 itself and limit those distinctions which are

forbidden by this section, to those which involve prejudice or

disadvantage."

A complainant must accordingly show, "not only that he or she is

not receiving equal treatment before and under the law or that the

law has a differential impact on him or her in the protection or

benefit accorded by law but, in addition, must show that the

legislative impact of the law is discriminatory. "61

49 And rews v Law Society of Bri t ish Columbia (1989) 3 6 CRR 193 SCC

50 at 232

61 at 233-234
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the challenged distinction. Professor Currie concludes'7 that, more

recently, "the notion of arbitrariness has tended to come loose from

its moorings and to enjoy an independent life of its own" and that,

whereas originally merely a test for the legitimacy of legal

distinctions, "arbitrariness has begun to appear, despite cogent

warnings in dissent, as a ground for condemning official action ..."

Europe

35 Article 14 of the European Convention on Human Rights requires of

participating states to secure the enjoyment of the rights and

freedoms enshrined in the convention "without discrimination on any

ground such as sex, race, colour, religion, political or other

opinion, national or social origin, association with a national

minority, property, birth or other status."

36 The European Court of Human Rights has held classifications to be

objectionable under the convention when they lacked objective and

reasonable justification or where the inequality in the means was

disproportionate to the aims sought to be advanced.

37 In the Belgium Languages case48 the court said the following in this

regard:

supra 335-336

Case relating to certain aspects of the laws on the use of languages in education in Belgium
(1968) 1 EHRR 252 at 284 para 10
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"It is important, then, to look for the criteria which enable a

determination to be made as to whether or not a given difference

in treatment, concerning of course the exercise of one of the

rights and freedoms set forth, contravenes article 14. On this

question, the court, following the principles which may be

extracted from the legal practice of a large number of democratic

states, holds that the principle of equality of treatment is violated

if the distinction has no objective and reasonable justification.

The existence of such a justification must be assessed in relation

to the aim and effects of the measure under consideration, regard

being had to the principles which normally prevail in democratic

societies. A difference of treatment in the exercise of a right laid

down in the convention must not only pursue a legitimate aim:

Article 14 is likewise violated when it is clearly established that

there is no reasonable relationship of proportionality between the

means employed and the aim sought to be realised."

Canada

38 The guarantee of equality under article 15(1) of the Canadian

Charter is significantly narrower than our own in so far as it is

merely a right of equality before and under the law and to equal

protection and benefit of the law n without discrimination1'. The

section reads:

"Every individual is equal before and under the law and has the

right to the equal protection and equal benefit of the law without

discrimination and, in particular, without discrimination based on



MWT001 Page 32

40 It is respectfully submitted that the narrow interpretation of the

Canadian guarantee of equality is not a meaningful guide to the

interpretation and application of our own:

40.1 Albertyn and Kentridge" make the point that, unlike section

15(1) of the Canadian charter, the equality guarantees and the

promise of protection from discrimination in our constitution, are

contained in separate sub-sections. There is in other words not

the same implication that the one was intended to qualify the

other.

40.2 The Canadian interpretation was explicitly founded upon the

qualification in section 15(1) of the Canadian charter, affording

every individual the rights to equality "without discrimination".

The guarantee of equality in section 8(1) of our constitution is

not subject to the same qualification.

40.3 Unlike the Canadian charter, the prohibition of discrimination in

section 8(2) of our constitution, expressly provides that the

enumeration of the most commonly recognised grounds of

discrimination, are made " without derogating from the

generality" of the prohibition.

41 It is accordingly submitted that the Canadian equality jurisprudence

is not a safe guide in the application of our guarantee of equality.

Introducing the right to equality in the interim constitution 1994 SAJHR 149 at 157
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The fundamental repugnance of arbitrary distinctions

42 In the death penalty case63 justice Ackerman emphasised the

fundamental importance in our new constitutional state, of reason

and justification, and its repugnance of arbitrariness:

"We have moved from a past characterised by much which was

arbitrary and unequal in the operation of the law, to a present

and a future in a constitutional state where state action must be

such that it is capable of being analysed and justified rationally.

The idea of the constitutional state presupposes a system whose

operation can be rationally tested against or in terms of the law.

Arbitrariness, by its very nature, is dissonant with these concepts

of our new constitutional order. Neither arbitrary action nor

laws or rules which are inherently arbitrary or must lead to

arbitrary application can, in any real sense, be tested against the

precepts or principles of the constitution. Arbitrariness must also

inevitably, by its very nature, lead to the unequal treatment of

persons. Arbitrary action, or decision making, is incapable of

providing a rational explanation as to why similarly placed

persons are treated in a substantially different way. Without such

a rational justifying mechanism, unequal treatment must follow."

43 We respectfully support this approach which seems consonant with

the development of equality jurisprudence in the other comparable

jurisdictions and particularly in India.

The State v Makwanyane and Mchunu, CCT 3/94 delivered on 6 June 1995 at 107-108
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The arbitrary exclusion and limitation of passengers' claims

44 It is obvious that legislative and executive classification and

distinction is inevitable. The mere fact of such classification and

distinction will accordingly not offend the guarantee of equality

under section 8(1). But if it is arbitrary or motivated by

impermissible considerations, then the classification and distinction

is odious. The guarantee of equality before the law and equal

protection of the law is offended by a law which confers benefits on

some and not on others and makes that distinction on arbitrary or

irrational grounds.

45 The scheme of exclusion and limitation of passengers' claims under

articles 46 to 48 of the schedule to the 1989 Act, is such an

objectionable legislative scheme. The limitation of such claims in

particular, is devoid of any rational justification. Its only purpose

is to limit the cost of the scheme of motor vehicle accident

compensation overall, for the benefit of the community as a whole.

There is no rational justification however for that part of the scheme

which singles out passengers and their parents and dependants to

suffer the prejudice of this endeavour alone. It is moreover done on

a basis which distributes the burden unevenly between them and

absolves some of them, namely military personnel and their

dependants, from the burden altogether.

46 We accordingly submit that the limitation on passengers' claims in

terms of articles 46(a)(ii) and 47(a) are inconsistent with the

constitution.
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The limitation is not justified

47 Given the basis upon which it has been concluded that the offending

provisions are inconsistent with section 8(1), it is hardly conceivable

that they could be justified in terms of section 33(1). The exclusion

and limitation of passengers' claims, are by reason of their very

arbitrary nature not reasonable or justifiable in an open and

democratic society based on freedom and equality.

The appropriate order

48 It is submitted that, subject to this court's discretion under the

proviso to section 98(5), it follows from the conclusion that the

offending provisions are inconsistent with the constitution, that they

are and have since commencement of the constitution been, invalid:

48.1 The general rule in the United States is that unconstitutional

legislation is ultra vires and consequently void ab initio. This

was stated in emphatic terms more than a century ago in Norton

v Shelby County:*4

"An unconstitutional act is not a law; it confers no rights; it

imposes no duty; it affords not protection; it creates no office;

it is, in legal contemplation, as inoperative as though it had

never been passed."

(1886) 118 US 425 at 442
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The American courts have however assumed the power of

"prospective overruling"', to declare legislation invalid only for

the future.

48.2 The general rule in Canada is also that unconstitutional legislation

is void from the outset.66 This conclusion is of particular

importance for us, because it is based on their supremacy clause

which is very similar to our own. Section 52(1) of the Canadian

constitution provides that, "the Constitution is the supreme law

of Canada, and any law that is inconsistent with the provisions

of the constitution is, to the extent of its inconsistency, of no

force or effect."

48.3 The supremacy clause in section 4(1) of our constitution, is

modelled on the Canadian example. The plain meaning of the

words used, is that any law or act inconsistent with the

constitution, is void from the outset. This was also the

conclusion of Heath J in Zantsi v The Chairman of the Council

of State:*

"It is important to note that a law or act inconsistent with the

Constitution, is not invalid because a court says so or

declares it to be invalid, but is invalid by reason of the

provisions in section 4. It is therefore not valid until and

unless a court declares it invalid, but a declaration of

invalidity by a court merely confirms a position which already

Hogg, Constitutional Law of Canada 3rd ed., vol 2. 55-1

(1994) 6 BCLR 136 Ck 157 F
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, or the court merely identifies a position which already

exists, and such an act or law is invalid from the date of

commencement of the Constitution."

48.4 The main provision of section 98(5) is explicit in this regard. It

provides that, whenever the court finds a law to be inconsistent

with the constitution, "it shall declare such law or provision

invalid to the extent of its inconsistency". These words are clear.

Not only is the court required to strike down the offending law,

but the act of doing so is described as a declaration of invalidity.

The court in other words does no more than to declare that the

law has been void from the outset.

49 We accept that the language used in the proviso to section 98(5), is

difficult to reconcile with our aforegoing analysis. The stipulation

that, if the court exercises its discretion to refer unconstitutional

legislation to the legislature for correction, the legislation concerned

"shall then remain in force" pending correction or expiry of the

period allowed for it, seems to assume that such a law will have

been valid and in force all along despite its unconstitutionality.

Despite this anomaly however, we submit that, if the legislature had

intended that unconstitutional legislation should remain valid and in

force until struck down by competent court order, it would have

done so explicitly and not by obscure implication in a proviso to a

lesser provision such as section 98(5).

50 We submit in the alternative that, if an unconstitutional law is not

void from the outset but valid until struck down, then the court order

declaring it to be unconstitutional and consequently invalid, is
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retroactive in its effect in that, once such an order has been made,

the law is deemed to have been void from the outset. This

interpretation is not easy to reconcile with the supremacy clause in

section 4(1), but has the virtue of compatibility with the main

provision of section 98(5) and its proviso.

51 We accordingly submit that the offending provisions,

- have been invalid from the date of commencement of the

constitution and that this court's order would merely be

declaratory of that state of affairs, or

- will be retroactively invalidated since that date, by this court's

order declaring them to be invalid.

52 The consequence of invalidity may however be avoided if this court

were to exercise its discretion under section 98(5) to refer the

offending legislation back to parliament for correction. We submit

however that this court should always be slow to exercise this

discretion and should not do so in this case. It should always be

slow to do so, because it is a drastic remedy which allows a state of

affairs to persist, despite a finding that it violates the constitution.

It is one that should not be invoked in this case where its effect

would be to perpetuate the serious prejudice suffered by passengers,

their parents and their dependants, in violation of their rights under

the constitution.

53 We accordingly submit that the appropriate order would be one

declaring that the offending provisions are and have been
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inconsistent with the constitution and consequently invalid since

commencement of the constitution.

W H TRENGOVE SC

I SMITH

Chambers
Johannesburg

22 June 1995


