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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA

In the case between:

ELIAS TSOTETSI Applicant/Plaintiff

and

MUTUAL & FEDERAL INSURANCE
COMPANY LIMITED Respondent/Defendant

I RESPONDENT'S WRITTEN ARGUMENT

Introduction

1. This written argument proceeds in three stages. We outline first the

statutory context in which the constitutionality of Articles 46(a)(ii} and

47{a)("the provisions") of the Agreement Establishing the Multilateral
r,

Motor Vehicle Accidents Fund, incorporated by section 2 'bf the

Multilateral Motor Vehicle Accidents Fund Act, 93 of 1989 {"the 1989

Act") falls to be determined. Then we analyse the ambit of section 8

of the Constitution, and its application to the provisions. We consider

in this regard whether the equality clause is infringed, and if so, whether

it is capable of being justified in terms of section 33. Finally, we

consider what relief would be appropriate if this court holds the
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provisions to be unconstitutional.

It may however assist to summarise the essential dispute at the outset.

The core of the applicant's case is stated with clarity in paragraphs 2,

13, 44 and 45 of the written argument filed on his behalf. It is

submitted that the implications of this argument are considerable. It is

the first known invocation of the equality clause in legal proceedings in

South Africa. The constitutional challenge is launched in the context of

social benefits created by legislation and intended to augment common

law rights arising in delict. The attack is more particularly directed at

a system of compensatory classification between victims of road

accidents. That system, the applicant charges, is not only uneven but

bears the stigmata of inequality. It does not (the applicant implicitly

acknowledges) entail one of the inherently suspect groupings singled out

by section 8(2), and made subject to special scrutiny pursuant to

section 8(4). But that system of uneven benefits is - in the phrase

which is the core of the applicant's case - "wholly irrational, arbitrary

and discriminatory" (para 13 of applicant's written argument, emphasis

supplied) and for that reason 'unequal' in the required constitutional

sense. Although the system is 'wholly' objectionable in this way, the

applicant (in the event of his argument succeeding) resists recourse by

this court to the proviso to section 98(5): the summary striking down

of only the two specified elements in that "wholly irrationar system is

sought.
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The response, in brief, is this. We acknowledge that the 1989 Act

classifies victims of accidents, and that its system of benefits entails

abrupt distinctions and unevenness. (Similar attacks could as well be

directed at the uneven allocation of social benefits in terms of

classifications such as those between the old and the young, the

disabled and the diseased and the employed and unemployed or perhaps

the allocation of legal aid in criminal but not civil matters. The same

reasoning could be brought to bear upon recipients of statutory

subsidies, levies or rebates). An examination of the provisions in their

full statutory context, and with regard to their legislative history, shows

largely two concerns-prevailing, from the outset,-as they have in other

countries: the-limited-extent ofallocable resources,-and the need to

avoid abuses to which such systems are unfortunately susceptible. To

typify the system as "wholly irrational and arbitrary" is in the

circumstances an overstatement to which, significantly, the applicant is

driven. That the court or others may consider the system perhaps to be

open to legal reform in a variety of respects, does not, of course,

address the question of constitutionality. What is at issue is whether

the system created by the Act is indeed "wholly irrational and arbitrary";

whether it for that reason (or otherwise) infringes the equality clause;

whether any such infringement is justified in terms of section 33; and

what relief would be right.

We turn to the first of those questions.
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The context

1:4. As is traced in the applicant's written argument, the 1989 Act is the

successor to a series of statutory provisions commencing in South

Africa in 1942. These in turn were plainly inspired by legislation in

other countries, commencing with the Fatal Accidents Act, 1846 (Lord

Campbell's Act) in the United Kingdom. The South African legislation

appears to have undergone a fairly protracted gestation, and to have

been finally achieved in 1942, substantially by the efforts of Mrs Bertha

Solomon, IN/IP (see Arthur Suzman QC (1955) 72 SALJ 374 at 384 and

see further Suzman -Law of Compulsory Motor Vehicle Insurance

•- - (1954)1-2). The legislation may bedivided into three phases: the first

principal Act, Act 29 of 1942 (with its amending Acts 27 of 1952, 31

of 1959, 60 of 1964, 14 of 1966, 46 of 1966 and 30 of 1969); the

second principal Act, Act 56 of 1972 (and its amending Acts, 22 of

1974, 94 of 1974, 87 of 1976, 69 of 1978, 23 of 1980 and 4 of

1983); the third principal Act, 84 of 1986; and the fourth principal Act,

the 1989 Act (since amended by Proclamation 102 of 1 November

1991, Act 22 of 1992, Proclamation 62 of 16 July 1993 and Act 8 of

1993). There are several general features of this sequence of statutes

which are immediately arresting. In the first place, like legislation

dealing with employees' (formerly workmen's) compensation, (notably

Act 30 of 1941 and now Act 130 of 1993), it represents a limited

intervention by the lawgiver into the field of compensation for delictual .
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claims. (Unlike that legislation however it does not also serve to

extinguish common law rights, save to the extent of the statutory

compensation). In McKerron's succinct summary, this intervention

"creates a new head of vicarious liability" (McKerron Law of Delict (7th

ed. 1971) 105). It is evident from the early cases dealing with this

legislation (see in particular those collected by Suzman, Gordon and

Hodes Law of Compulsory Motor Vehicle Insurance in South Africa (3rd

ed. 1983) 4 note 5) that there were two precipitating reasons for this

statutory intervention: the large and increasing number of deaths and

injuries on the roads; and the inability of claimants in many instances to

extract-compensation from improvident defendants.- From the

beginning, as McKerron's observation itself makes plain, the intention

- . was not to supplant the common law claim; but to provide a scheme of

partial supplementation to it.

6. This and the underpinning reasoning appears particularly plainly from

this passage in the judgment of Centlivres JA in Rose's Car Hire (Ptv)

Ltd v Grant 1948 (2) SA 466 (A) at 471:

" the intention was to ensure, through the compulsory
insurance of motor vehicles, that injured persons or their dependants
who might not be able to recover damages owing to the inability of the
parties liable to pay, should receive full compensation from insurers in
all cases other than those where the person injured or killed 'was being
conveyed for reward or in the course of the business of the driver or
owner of the motor vehicle in question'. In the excepted cases
Parliament decreed that the liability of the insurer should be limited to
2 000 pounds per person, and in the case of injury to or the death of a
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number of persons to 10 000 pounds in the aggregate. The reason for
this distinction is no doubt due to the fact that it would be
impracticable, in view of multiple claims, to attempt to compel insurers
to insure vehicles such as taxicabs and buses unless some limit were
placed upon the amount of their liability. This reason offers a sufficient
explanation for this limitation of the liability of insurers, but it is no
ground for limiting the liability of the insured. Before the Act came into
operation insurers were free to limit the amount of their /lability in any
policies issued by them; this right they retain under the Act to^the
extent allowed thereby. There is, moreover, nothing in the long title of
the Act to indicate that one of its objects is to relieve persons
responsible for damage caused to other persons by means of motor
vehicles of portion of their liability. The object as expressed in the long
title is 'to provide for compensation for certain loss or damage' (i. e, loss
or damage resulting from bodily injury or death) 'caused unlawfully by
means of motor vehicles and for matters incidental thereto'" /"emphasis
supplied).

7. The consequenceHt is submitted, has indeed been a long pattern.of

"exclusions and limitations". This is-a frequent-characteristic, it is

submitted, of legislative intervention: the imposition of tariffs, the.

allocation of subsidies, and the granting of welfare benefits are obvious

examples. That pattern must however be understood by reference to

its roots: a fusion of insurance (with its underlying principles) with state

intervention. As in the field of labour agreements, also given

compulsory statutory application (see S v Prefabricated Housing Corp

(Ptv) Ltd 1974 (1) SA 535 (A) at 539G-540A), the result is an

anomalous and often ill-fitting mix of contract and compulsion (see Qp't

Hof v SA Fire and Accident ins Co Ltd 1949 (4) SA 741 (W) at 744).

8. The applicant's argument focuses, of course, on the position of

passengers. The pattern of exclusion and limitation is however yet
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GO
wider. Only persons injured in accidents involving motor vehicles (as

defined), benefit. Although the scheme of compensation is entirely

state-funded, and is now stripped even of its insurance origins, it has

moreover always been founded upon the fault principle in South Africa,

as irvmost other countries. A claimant unable to establish fault on the

part of*a driver cannot succeed, while one able to do so will be

compensated. Negligence is all: a driver's sneeze will not found a claim,

but a moment's inattention will. From a social viewpoint, the unfairness

is obvious. See particularly in this regard, Suzman (1955) 72 SALJ

374. In the analysis of the leading authority P S Atiyah (then Professor

of English Law at the University of Oxford),

11 once admit that the party at fault does not pay the
compensation, and the question immediately arises, why should people
be entitled to compensation only if they-can find a person at fault ?
Moreover, recognition that tortfeasers do not pay damages must be
accompanied by recognition that these damages are largely paid for by
society as a whole. But recognition of this fact carries in its wake many
other puzzles. In particular, it raises the question of the relationship
between the we/fare state and the tort system. Society's duty to the
sick, the injured and the disabled is generally felt to be discharged
through the welfare state; the cash benefits, the national health service
and the personal health and welfare services. What, then, is the place
of the tort system in all this ?"

Atiyah Accidents. Compensation and the Law (3rd ed 1980) 8

See too: Recommendations 96-120 of The Roval Commission on
Civil Liability and Compensation for Personal Injury (Pearson
report) vol 1, 1978, which pressed (unsuccessfully) for the
abolition of the fault principle in the United Kingdom (and
see Jolowicz Compensation for Personal Injury and Fault in
Allen et al (eds) Accident Compensation after Pearson
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(1979) 35 etseq).

If the applicant's general approach is correct,-it is submitted, then the

whole fault-based compensation system operating in South Africa and

a number of other countries is open to constitutional attack. The

legislative policy might equally be attacked for its "arbitrary" and

"irrational" features, upon which Suzman and Atiyah both dilate.

The legislation has been accompanied by select committee

investigations in Parliament, and a number of commissions. These

committees have considered from time to time-numerous features~of

that system characterised by the applicant as "wholly arbitrary, irrational

and discriminatory" - such as the question of fault, liability, the system

of financing, and the classification of victims. In 1950 there was the.

Smit Committee of Inquiry, in 1955 the Corder Commission of Inquiry

(see UG36/1957 of 22 January 1957), in 1960 the Du Plessis

Commission of Inquiry, in 1968 the Molt Committee of Inquiry, and in

1974 the Wessels Commission of Inquiry (which sets out the brief

history of prior committees and commissions in RP52 of 1976 at pp 6-

8). Claims relating to passengers were specifically considered by the

select committee prior to the adoption of the 1942 Act (see Hansard 2

February 1942 col. 1315); theDu Plessis Commission (see 1962 Annual

Survey 501 at 502, referring to paragraph 344 of the Report). Through

all these studies the legislative concern for the limits of funding and the
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avoidance of abuse resonates.

10. It is submitted that reference may be had to these materials for the

purposes and to the extent analysed by Chaskalson P in S v

Makwanyane (CCT/3/94, unrep. 6 June 1995), paras 13-17. (See also

Fotherqill v Monarch Airlines [1981] AC 251 (HL); Pickstone v

Freemans pic [1989] AC 66; R v Transport Secretary, ex p Factortame

Ltd [1990] 2 AC 85; Owens Bank Ltd v Bracco [1992] AC 443 (HL)).

11. The limitation of liability "in certain cases" is now regulated by Articles

46 and 47 of the Schedule to the 1989 Act. These replace the

provision in the 1972 Act characterised by Botha JA as having a

"prolixity which disgraces this piece of litigation"- and in relation to

which "the reader is advised to take a deep breath" (Santam Ins Co Ltd

v Taylor 1985 (1) SA 514 (A) at 522E and 523B - see also 524C-D, and

526E-F).

12. In the Tavlor case, the following useful conspectus of the legislative

history relating to passengers is offered (at 530C-531A):

"In the 1980 amendments the liability of an authorised insurer was
extended for the first time in 38 years to cover a claim for compensation
in respect ofbodiiy injury to or the death of an ordinary passenger. This
change in the policy of the Legislature was obviously one with far-
reaching consequences. Before 1980 claims in respect of passengers
were a/ways restricted to a limited number of specified categories of
passengers. In respect of one particular category which was added to
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the number in 1980, viz passengers conveyed for the purposes of a lift
club, it was required that the motor vehicle concerned should be insured
in a particular manner, as prescribed in terms of the Act. In respect of
all the special categories, other than ordinary passengers, liability was
always limited to a specific amount, irrespective of the nature of the
loss or damage suffered or the damages claimed, and this principle
remained unchanged in 1980 (except for the falling away of the
R60 000,00 limitation in respect of any number of such passengers,
which does not affect the fundamental principle). It must obviously
have been in the contemplation of the Legislature that the extension of
liability to co ver claims in respect of ordinary passengers would impose
a substantially increased financial burden on authorised insurers. In ail
these circumstances, it is in the highest degree unlikely that the
legislature would have intended to allow claims for general damages in
respect of ordinary passengers without placing any limitation at all on
the amount of compensation recoverable in respect thereof. In this
regard I agree with the remarks of Kroon AJ in Mali's case, supra at
809G-H, but I go even further. The 1980 amendments introduced into
this area of legislation a novel distinction between various kinds of loss
or damage: in para (bb) the limitation on an authorised insurer's liability
to the sum ofR12 000,00 was specifically linked to-the items of special
damage mentioned, in contradistinction to the payment of general
damages. Clearly the legislature intended to differentiate between the
limitation on liability laid down in respect of the specified categories of
passengers referred to in para (aa) and that laid down in respect of
ordinary passengers referred to in para (bb). But I find it inconceivable
that the Legislature could have intended to do so by retaining the
limitation on the claims in respect of the former to R12 000 in respect
of all loss or damage and by limiting claims in respect of the latter to
R12 000 in respect of the items of special damage mentioned only,
leaving room for unlimited claims in respect of general damages. Such
a situation would be patently illogical and incongruous. It is far more
likely that the Legislature intended to place a greater, rather than a
lesser, limitation on the liability of an authorised insurer to pay
compensation in respect of ordinary passengers, and that it intended to
do so by limiting liability to R12 000,00 in respect of the items of
special damage mentioned, while excluding any liability at all in respect
of general damages" (emphasis supplied).

13. What is to be derived from this statutory history ? From the outset it

has entailed a system of classification. This system has never borne

any of the hallmarks of suspect differentiation (in the sense indicated in



Page 11

para 2 above). The classification and its periodic adjustment have been

the frequent object of debate and inquiry in the legislative process.

Recurrent themes have been the concern about collusion - a non-fare

paying passenger will tend to be known to the driver - and a concern to

be frugal with public funds. The very passage from Hansard 2 February

1942 col. 1315 relied upon by the applicant demonstrates this, it is

submitted ("ftjhis matter was very thoroughly considered by the Select

Committee.... we did not act without reason "). (See too Hansard 20

May 1964 cols. 6357 to 6366). Even the special status accorded to

national servicemen upon which the applicant fastens, was reasoned:

the result of massive conscription and the creation of a new class of

involuntary and vulnerable non fare-paying passengers (cf. Hansard 10

April 1978 cols. 4375-4388; 18 March 1980 cols. 2915-2930). That

sharp lines were drawn - as they inevitably are, whether in the ages of

eligibility for milk-feeding for schoolchildren, the categorisation of

disability, or entitlement to benefits on grounds of age - does not, we

submit, in itself result in a scheme "wholly" characterised in the terms

advanced by the applicant. Indeed, in considering section 8 of the

Constitution in the next part of our argument, we shall refer to similar

exclusions and limitations in statutory motor accident benefits elsewhere

in the world. Irrationality as Lord Diplock has put it, "applies to a

decision which is so outrageous in its defiance of logic or of accepted

moral standards that no sensible person who had applied his mind to the

matter could have arrived at it* fCCSU v Minister for the Civil Service
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[1984] All ER 935 (HL) at 951a-c). The legislative history traced above

hardly warrants such a conclusion, we submit.

14. If the applicant's typification is overstated, the real question remains: do

the provisions yet offend the equality clause ?

The meaning of the equality clause

15. The applicant's argument refers to some comparative materials in this

regard. It disparages the Canadian approach but presses its synopsis of

~ others. The inquiry ultimately, of course remains one-of the
•4

interpretation of section 8 itself, in the purposive way applicable to

constitutional instruments but with proper regard for the language used

(S v Zuma 1995 (2) SA 644 (CC) at 653A: ".... even a constitution is

a tegai instrument, the language of which must be respected".) That is

accordingly our point of departure.

16. At the outset two points must be made. It is accepted firstly that the

specified instances listed in section 8(2} are (explicitly) no numerus

ciausus of states of inequality. It is however submitted that they lie at

the core of the clause, and (in the light of the history of this country, to

which the preamble and epilogue both testify) give it its particular focus.
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17. It is in the second place submitted that section 8 is to be understood as

a whole, with no mechanistic division of meaning between its sub-

clauses. Thus we submit, the concept of unfair discrimination in clause

8(2) does not stand apart from the general provision as to-equality in

clause 8(1). The one, we submit, is the obverse of the other. The

applicant contends that these provisions are really discrete; we revert

to this argument below.

18. Section 8 moreover was enacted in a society of notorious inequality, in

the respects particularised in section 8(2). (It contemplates indeed - in

sub-sections 3{a) and (b) - measures of social redress). Its focus,

however remains not on equality before the world, in a diffuse sense,

but what is significantly twice related specifically to status in law:

equality "before the law", and equal protection "of the law".

19. It is submitted that, in the penetrating analysis by Seervai Constitutional

Law of India (4th ed 1991) vol 1, p 456 of Dalmia's case, what the

section does is to permit classifications with two elements: intelligible

differentia, which in turn must have a rational relation to the statutory

intent of the particular statutory provision under scrutiny. From the

viewpoint of Fourteenth Amendment jurisprudence, what is required is

"that all persons be treated alike under like circumstances and
conditions, both in privileges conferred and liabilities imposed, and any
discrimination must be justified by reference to a constitutionally
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recognised reason "

Corpus Juris Secundum vol 16B para 711.

(The distillation in the applicant's argument at pp 18-21 presents, it is

respectfully submitted, an overly ordered summary of what appear to be

singularly uneven approaches in the United States: see Tribe American

Constitutional Law (2nd ed. 1988} ch 16; Gunther Constitutional Law

(12 ed 1991) ch 9 Cftjhe search for coherence in the volatile,

sometimes chaotic field of equal protection law.... ":p 606)).

20. What is a " constitutionally recognised reason" ? It would seem from the

American experience that no single answer can be given. What is

important however, it is submitted, is not to be distracted by dicta not

set in their context. Yet more important, it is submitted, is to approach

the inquiry in the required purposive way.

21 . What the Constitution seeks to do in this respect, it is submitted, is

above all to strike a balance between legislature and judicature. This

court is not, with respect, well-placed to draw lines of classification in

an area such as this. Questions of funding, social priorities and broader

policy issues intrude. As Yale's Professor Robert Bork puts it:

"This is a point that many people, including lawyers and Judges, seem
to have difficulty grasping, yet it is quite simple. All laws, all statutes,
contain classifications. That is, they treat people or behaviour
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differently or the same according to characteristics the legislature deems
relevant. But which things are the same and which are different is
rarefy - in human affairs never - a question of fact. Rather, it is always
a question of perception, and perception is formed by a wide variety of
factors. That is why, until relatively recently, the law did not require the
differences that a legislature acted upon to be demonstrable in any even
remotely rigorous sense. The differences or similarities perceived by the
legislature and incorporated in statutory classifications may reflect moral
views about which reasonable men and women may differ. Judgments
about degrees of danger, or decisions about what degrees of risk are
acceptable. They may reflect tradeoffs between desires. The
classifications will certainly reflect compromises between legislators or
constituencies with different views concerning all of these matters. For
these reasons different states have different laws about crime, marriage
and divorce, tortious infliction of injury, and so on. It was why different
states had different laws about abortion. If there had to be objective
proof of real differences between the classifications of the law,
legislatures could not legislate. Very few of the distinctions any of us
make in fife are based on demonstrable factors that we can show others
to be true in any objective sense. That is why the Supreme Court has
said that the Constitution does not require things to be treated alike if
they are different in fact or opinion".

(Bork The Tempting of America: the Political Seduction of the Law
(1990) 65).

As Bork (OP cit 110) notes of one particular statute, "U]t was not

apparent that the law made much sense, but that is not the same as

being unconstitutional".

22. Viewed from another perspective, what the applicant's argument seeks

to do is to equate in a substantial measure constitutional review of

legislation with the more familiar (and therefore beguiling) terrain of

judicial review of administrative action. Its resort to CCSU v Minister for

the Civil Service - type language is striking. That language, we submit,

does not capture the true stigmata of inequality in an expressly
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constitutional setting. It is submitted that for important reasons of

function an element of constitutional deference operates in respect of

the former, but not the latter. With this the applicant's argument does

not grapple.

23. It is significant that the Canadian approach exemplified by Andrews v

Law Society of British Columbia (1989) 36 CRR 193 (SCO is criticised

by the applicant (para 40) as "narrow" and "not a meaningful guide".

It is submitted that the distinction in para 40.1 (and para 17) of the

applicant's argument (relying on 1994 SAJHR 149 at 157) between

section 8(1) and (2) is hardly purposive and essentially semantic. (It is

also curiously at odds with the monistic approach-to section 8(1) - again

in adherence to the same article - advanced in paragraph 16.1 of the

written argument). Was a difference in substance in the right to

equality between Canada and South Africa really intended because in

South Africa the larger right is dealt with in the introductory sub-clause?

We submit not. Does section 8(2) really serve a severable (or at least

discrete) function ? Again we submit the answer must be negative.

24. It is submitted that the function of the guarantee and with it, that of the

court iself, becomes attenuated on the applicant's approach. In

Reynolds v Sims 377 US 533 (1964) Justice Harlan warned that "ftjhe

Constitution is not a panacea for every blot upon the public welfare".

"The Supreme Court", writes Tribe OP cit 1512, "may be forgiven for
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being taken aback by this prospect finter alia of what Tribe terms

'reviewing equal protection challenges to seemingly neutral government

choices about the allocation of public funds']; the institutional concerns

about such a role for the Judiciary are serious and legitimate". One

approach in the United States has been the development of the anti-

subjugation principle: the core meaning of the equal protection clause

is seen in the need to identify measures "that perennially re-enforce the

subordinate status of any group" (Tribe op cit 1516). Another has been

scrutiny for discriminatory intent (ibid). The applicant's attack avoids

both and would meet neither.

25. It is accordingly submitted that the applicant's attack,.mounted in the -

terms in which it is, is overstated,-and that the classification of

statutory benefits created in relation to victims of road accidents - open

though tt may be to criticism and reform - does not strike at the equality

clause.

26. We have already submitted (para 19 above) that the applicant's

depiction of Fourteenth Amendment jurisprudence is overly ordered, and

suggests a monism which does not exist. It is submitted that this is

clearly demonstrated, and the conclusion we have advanced in the

preceding paragraph supported, by reference to United States authorities

dealing with the very point in issue in this matter.



Page 18

27. In a number of states, statutes were enacted which limited the liability

of an insurer in cases where passengers were injured as a result of the

driving of the vehicle in which they were conveyed.

Although all such states adopted their own legislation, the so-called

Uniform Vehicle Code (1968) contains a provision often found in

somewhat amended form in state legislation. The relevant section reads

as follows:

"9-202 Liability for bodily injury to or death of guest:

No guests riding in or upon any- vehicle without giving
compensation for such ride or riding in or upon any vehicle
while engaged in a joint enterprise with the owner or driver
of such vehicle shall have, nor shall any other person have,
any right of action for civil damages against the driver of
such vehicle, or against any other person legally liable for
the conduct of such driver, on account of bodily injury to or
the death of such guest during such ride, unless the plaintiff
in any such action establishes that such injury or death
proximately resulted from the intoxication or wilful/
misconduct of said driver".

{It seems that this section was deleted in 1971: Uniform Vehicle

Code and Model Traffic Ordinance (supplement 3-1979).

28. United States authorities pertinently note that the motivation behind the

provision was to discourage collusive actions on the part of the driver

and the guest (passenger). It was felt that collusive actions would have
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an adverse effect upon insurance rates and that the provision was

necessary in order to protect the public.

D.J. Hirsch & J.H. Donaldson Casualty Claim Practice (5th ed) at 236.

29. The constitutionality of guest statutes has been under continuous

attack. Over 60 years ago the Supreme Court of the United States

upheld such statutes on the grounds that they did not violate the right

to equal protection of the law guaranteed by the Fourteenth Amendment

of the Constitution of the United States.

Silver v Silver 280 U.S. 117 (1929).

30. In that matter, the Court held that the classification contained in Chapter

308 of the Public Acts of Connecticut of 1927 was valid. The Court

held that it could not be said that it was so evident that no grounds

existed for the distinction that the classification was one forbidden as

without basis and arbitary (para 123). It was held that the Constitution

allowed the abolition of rights recognised by common law to obtain

permissible legislative objectives and that the Court could not assume

that there were no evils to be corrected and no permissible social

objectives to be gained from the statute. Reference was made to the

increasing frequency of litigation in which passengers carried

gratuitously in automobiles sought the recovery of large sums of money
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for injuries alleged to have been due to the negligence of the drivers.

31 . Since that decision, many states have repeated their guest statutes,

while in certain others, the guest statutes have been struck down by

State courts, principally on the grounds that they are unconstitutional

and discriminatory.

Brown v Merlo 1166 Cal. Rptr. 388, (1973) - California

Henrv v Bauder 518 P. 2d 362 (Kan.) Sup. Ct. (1974) - Kansas;

Johnson v Hassett 217 N.W. 2d 771 (1974) - North Dakota;

Thompson v Haqan 523 P. 2d 1365 (1974) - Idaho;

32. In those instances, it was held that there was no reasonable relationship

between the guest statutes and their purpose to prevent collusion, that

the statutes drew an impermissible classification scheme and were in

violation of the equal protection of the laws guarantee contained in

State and National Constitutions.

33. On the other hand, the guest statutes were upheld in several states, on

the basis that the judiciary should not intrude into the area of policy

determination - which had traditionally and historically been reserved for

the legislative branch of government. The courts held that such

legislative classification reasonably related to a proper legislative

purpose and was not so unrelated to such purpose to be unreasonable
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or arbitrary. In these cases, reliance was placed upon the decision in

Silver v Silver, supra.

34. Prior to the decision in Brown v Merio. supra in 1973, the State courts

all upheld their guest statutes.

After the above decision, guest statutes were upheld in the following

matters:

Cannon v Ovlatt 520 P. 2d 883 (1974) - Utah

Tisko v Harrison 500 S.W. 2d 565 (1973) - Texas

Keaslina v Thompson 217 N.W. 2d 687 (1974) - Iowa

Justice v Gatchell Del. 375 A. 2d 97 (1974) - Delaware

35. In the cases upholding guest statutes, the courts found that they could

not say that there were no longer any evils to be corrected or any

permissible objectives to be accomplished by the guest statutes.

Whether hospitality-protection and collusion-prevention were no longer

acceptable justification for guest statutes, were problems more

appropriate for legislative solution than for judicial determination. On

that basis, the courts declined to strike down the guest statutes.

Justice v Gatchell. supra at 102
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36. We accordingly submit that the applicant has failed to establish that the

provisions offend against section 8.

Justification

37. The applicant's argument asserts that if there is an infringement of

section 8 by the provisions, there is no justification in terms of section

33. It is submitted that the issue does not properly arise in this matter

because (for the reasons argued) there is no infringement. But if we are

wrong, it is submitted that the material we have referred to - evidencing

a policy concern relating to funding and potential abuses - establishes

that justification.

38. Reference has already been made to the enduring concern by the

legislature in creating and adapting the system of classification for

financial constraints and seeking to restrict abuse. References pepper

the debates and reports to which we have referred. That both continue

is exemplified in the most recent report {3.12.92) of the Auditor-Genera!

(an uncontentious public document, it is submitted, and properly to be

admitted in constitutional proceedings: Ex parte Cabinet for South West

Africa 1988 (2) SA 832 (SWA) at 856G-J). He concludes:
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"Liabilities exceed assets by R2 998 .708,00, and the material
underwriting loss for the year under review (R663 060 000) and
increase in annual fosses constitute irrefutable evidence to the effect
that the Fund cannot continue to exist as a going concern un/ess
appropriate steps are taken forthwith to raise income and/or reduce
expenditure ".

(If required, the full report will be made available).

Relief

39. A significant part of the applicant's written argument is devoted to the

relief sought. Its departure point is the United States; it acknowledges

however (para 49) that the language of our own Constitution (in the

proviso to section 98(5) "is difficult to reconcile with our aforegoing

analysis11.

40. It is respectfully submitted that the acknowledgement is apt, and that

the argument overlooks the trenchant analysis by Heher J in Ferreira v

Levin NO 1995 (2) SA 813 (W) at 838D-839H; see too Erasmus

Superior Court Practice (impending 1995 service) s.v section 98(5) and

(6)). It is submitted that the applicant's approach is also not readily

reconcilable with that adopted in Zuma, supra at 663B-664A and in

Mhlungu v The State (unrep. CCT 125/94, 8 June 1995).
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41. It is submitted that if our principal arguments fail, the matter should be

referred to Parliament in terms of section 98{5). As already emphasized,

this attack is that the system is "wholly" discriminatory. Yet the

striking down is directed at two components of that linked system. This

is moreover in the context of social benefit legislation, in which obvious

questions of consequential amendments, reorganisation, and funding

arise. Other aspects of exclusion and limitation, some of which have

been adverted to above, but upon which this applicant does not rely,

t .^P may also require consequential consideration.

42. To sum up. We submit that the applicant's attack is overstated: the

pattern of exclusions-and limitations relating to passengers, properly

viewed, is not "wholly irrational, arbitrary and discriminatory". But that

is in any event not the litmus test for inequality. What is

constitutionally offensive is the creation of a class bearing the hallmarks

of discrimination, not a classification however antediluvian it might now

seem. To draw this court into a vetting of seemingly - how is the court

to give weight to unavoidable compromises struck in the course of the

political and legislative process ? - "irrational" and "arbitrary" cut-offs is

moreover to accord it a function hardly contemplated by the

Constitution.

43. It is accordingly submitted that the application should be dismissed;

alternatively that an order should be made in terms of section 98{5).
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Like the applicant, the respondent seeks no order as to costs.

Chambers
Cape Town and Pretoria

19 July 1995

J. J. GAUNTLETT SC

D.A. PREIS

Counsel for the Respondent
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