
IN THE CONSTITUTIONAL COURT

In the matter between :

ELIAS TSOTETSI

and

MUTUAL & FEDERAL INSURANCE
COMPANY LIMITED

CASE NO : CCT 16/95

Plaintiff7Applicant

Respondent/Defendant

PLAINTIFF/APPLICANT'S ANSWERING AFFIDAVIT

t

I, the undersigned,

DAVID ANTHONY SMITH

hereby make oath and say :

1. All facts set out herein are, save where the converse appears from the

context, within my personal knowledge and are true and correct.

2. I am a professional assistant at Applicant's attorneys of record and have

been in charge of this matter since its inception and am duly authorised

to make this affidavit.
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3. I have read the affidavit on behalf of the Respondent/Defendant and

wish to reply thereto as follows :

AD THE AFFIDAVIT OF WILLEM BAREND SWANEPOEL

4. AD PARAGRAPHS 3 TO 7

4.1 Despite the recommendations of the Melamet Commission of

Inquiry as well as the Wessels Commission (which is dealt

with in point 10 of Plaintiffs Heads of Argument), the

limitations in regard to passenger liability remain in force. It

is now almost 20 years since the Wessels Commission

delivered its report and almost four years since the Melamet

Commission submitted its report to the State President. It

seems clear that despite the Melamet Commission's finding

that it was difficult to find a theoretical justification for the

limiting provisions, there is some resistance to actually

implementing necessary changes.

4.2 It is also noteworthy that the matter was only referred to the
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Law Commission on 4 September 1995 after this matter had

been argued in the Constitutional Court as appears from the

affidavit of Lingenfelder annexed to Defendant's affidavit.

4.3 There is no indication in Swanepoel's affidavit of any research

™ or investigations into the financial implications of the lifting of

the restrictions on passengers' claims, in response to the

Commissions* recommendations. There is accordingly no

reason to believe that the Law Commission or the MMF is in

a better position than this Court to assess the financial

implications of the removal of the limitations on the economy.

4.4 The Defendant supplied Plaintiffs attorneys with a copy of an

extract from a memorandum before the MMF's Board of

Directors at its meeting on 24 November 1993 when a

resolution was adopted to increase the limit to R50 000,00.

This extract is annexed marked "XI". It states : "It appears

logical and desirable that this limit should be removed

altogether. However, the minibus taxi business has increased
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markedly in recent years and available statistics do not reflect

this increase ". It is common knowledge that the minibus

taxi business provides transport overwhelmingly to Blacks

rather than Whites. The rationale for the decision to increase

rather than remove the limitation may therefore be racist in its

^ effect if not its intent.

5. AD PARAGRAPHS 8 TO 11

5.1 The fact that a comprehensive review of motor vehicle

accidents legislation may be desirable does not justify the

continuation of the present inequitable regime pending some

indeterminate future reform. The limitations are both

unconstitutional and inequitable. The lack of timeous action

after the Wessels and Melamet Commissions is good reason

not to allow the MMF to pursue reform at its own pace. In

any event, it appears from Schwalb's affidavit that the cost of

abolishing the limitations is not prohibitive. According to

Twine, who prepared a report in response to Schwalb's report,

at the request of Plaintiffs attorneys, the micro and macro
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economic effects of the increased petrol prices will be

inconsequential, or have no real effect at all. Twine's report

is annexed marked "X2".

5.2 Whilst I agree that the current motor vehicle accident

compensation scheme is far too complex and legalistic and full

of obstacles and hidden dangers, I submit that a great deal of

the complexity, legalism, obstacles and hidden dangers result

directly from the MMF's apparent eagerness to take technical

points at every available opportunity rather than dealing with

compensation in the broad spirit so often referred to by the

Appellate Division which has time and again interpreted motor

vehicle accidents legislation as aiming to provide the widest

possible protection to injured third parties. The law reports are

replete with cases where special pleas on technical points taken

by the Fund or its agents have either been rejected by the

Court a quo or subsequently by the Appellate Division.

5.3 Although I do not have figures at my disposal, it seems clear

that the MMF must indeed spend very large sums of money in
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respect of legal costs. However, I submit that a great deal of

such costs could be saved by the simple, expedient of making

reasonable offers of settlement at a much earlier stage than

occurs at present. In my experience, which covers hundreds if

not thousands of MVA matters over the past 16 years, it

frequently happens that reasonable offers of settlement are only

made very shortly prior to the hearing of the matter or on the

day of the hearing of the matter. I often find this difficult to

comprehend in view of the fact that the majority of these

matters have dragged on for many years prior to the date of the

hearing. It is my belief that the Fund and its agents also have

a general policy of never formally conceding the merits or

formally agreeing to an apportionment. One may agree

informally to an apportionment of, for example, 50/50.

However, should one then for whatever reason, have to serve

a combined summons in the matter there will be no agreement

on the apportionment of 50/50 until a few days before the trial

resulting in thousands of rands' worth of extra costs being

incurred. If one considers the number of cases being dealt

with by the Fund, the wastage must be very great indeed. It is
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also my experience that some of the appointed agents of the

MMF and to a lesser extent the Fund itself often ignore

repeated letters and telephone calls and therefore force the

issuing of summons in order to elicit a response that may

eventually lead to settlement of the matter. This undoubtedly

' ™ leads to a great waste of costs through sheer mismanagement.

6. AD PARAGRAPH 12

6.1 I submit that the granting of an order as requested by Plaintiff

would not undermine the process of reform of motor vehicle

accident compensation, but provide impetus to this process.

•
The financial implications, even accepting Schwalb's analysis,

appear to be manageable.

6.2 As regards Plaintiffs compensation from the Workmen's

Compensation Commissioner, I wish to point out that nothing

was awarded for future medical expenses which will be

considerable in view of the fact that Plaintiff is a paraplegic.

Neither was anything awarded for general damages.
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AD THE AFFIDAVIT OF SATHYANDRANATH RAGUNANAN MAHARAJ

7. I agree that motor vehicle accidents legislation requires comprehensive

review but repeat what I have said in this regard in relation to

Swanepoel's affidavit.

AD THE AFFIDAVIT OF JOHAN GEORGE SCHWALB

8. The spectre of the MMF being grossly insolvent has been raised on

numerous occasions over many years. The Automobile Association has

prepared reports on various occasions dealing inter alia with these

allegations of gross insolvency. These reports are annexed hereto

marked MX3M, "X4", "X5" and MX6M. It appears that the picture of gross

insolvency arises from misleading accounting procedures. The

Automobile Association is of the opinion that the creation of massive

actuarial reserves which would be required to overcome the technical

insolvency is totally unnecessary and that in line with decades of past

practice, small adjustments in the fuel levy coupled with proper

management of investments will generate surpluses in each financial

year. It appears from the AA's reports that there is no reason why the
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MMF should not operate on a pay-as-you-go basis. Robert Koch in the

1995 edition of The Quantum Year Book at page 100 (referring to a

recent article in the Cape Times) says the following,

'"Third Party Fund 3.7 billion rand in the red' reads the

paper. There is an element of 'cry wolf in this statement.

The MMF is currently enjoying a positive cashflow, income is

substantially exceeding outgo. The MMF is not a private

insurer locked into paying claims from the premiums received

in the past. As a public body with access to a levy on petrol

money it can afford to operate according to different financial

criteria from those that would apply to a normal insurance

company."

8.1 At page 22 and 23 of Respondent's Heads of Argument, the

impression is similarly created of the potentially disastrous

financial implications to the Fund of a lifting of the

R25 000,00 restriction. I submit however that the papers now

before the Court indicate that this is not at all the case and

there is no suggestion in the founding affidavits that a financial
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collapse of the Fund is imminent. It is at no stage alleged in

the founding affidavits that scrapping of the limitation will lead

to the Fund's bankruptcy or the demise of the third party

compensation system. However, it appears that in public

forums and in particular in the media a false general perception

has been created amongst the general public and also no doubt

the legal fraternity about the parlous state of the Fund's

finances and the view is often repeated that the Fund is

bankrupt. One need look no further than the statements in the

article from the Citizen which is annexed marked "X7", where

it is indicated as a point of fact that the Fund went bankrupt

three years ago, which is patently untrue. Whilst one does not

know what causes or motivates the creation of this false

perception, the nett result is a gross distortion of public and

legal debate on the issue.

9. It appears from Twine's report that even accepting the increases

suggested by Schwalb, the economic impact would be negligible, if not

nothing at all.
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10. As Twine points out at paragraph 5.6 of his report, given the fact that

any increase in the levy would only result in a temporary withdrawal

from the circular flow of income in the economy, increases would hardly

be noticed by consumers and given that funds are returned to consumers,

the ultimate effect is of zero value.

11. It is furthermore submitted that the MMF does not sufficiently take into

account the additional income that would be generated by the increase

in total petrol sales which is likely to occur based on an extrapolation of

the petrol consumption figures which have increased annually for a

number of years as indicated in the chart (annexed marked "X8")

provided by the Department of Mineral and Energy Affairs (also see

Table 2 of Twine's report). It will be noted from this chart that during

the late 80 's and early 90 's the increase in the rate of petrol

consumption was not substantial, in the order of 3% per annum. It will

be noted further that in the last two years the rate of increase in the

consumption of petrol is now in the order of approximately 9% to 11%.

This means that the income flowing to the Fund has in the past two

years increased dramatically. This increase can be expected to rise at an

even greater rate as can be seen from the enclosed article from the
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Business Day dated 12 October 1995 (annexed marked "X9"). It is also

significant to note that when the increase in the consumption of petrol

was at its lowest, inflation was at its highest (or near to its highest).

This means that the MMF was paying out more and at the same time its

main source of income was not increasing at a significant rate. When

one looks at the figures relating to diesel, then this point is brought

home to an even greater extent. With regard to diesel it will be noted

that consumption of diesel actually decreased when inflation was at or

near its highest and it follows that this would have had a major impact

on the revenue received by the Fund. Twine also makes the point that

the current growth of the economy may also contribute to increased

petrol sales and therefore increased revenue for the MMF. The

increased revenue received from increased petrol sales will undoubtedly

put the MMF in a better financial position and the nett result of the

increased income received as a result of increased petrol sales may be

that no increase in the petrol levy or, alternatively, a lesser increase than

suggested by Schwalb might be necessary. The better investment of the

MMF's surplus funds as advocated by the AA would also lead to the

generation of additional income. I submit that management and

accounting problems have also led to a wastage of funds. In this regard
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I would like to refer to an article appearing in the Citizen Newspaper

dated 2 February 1996 which is annexed marked "X7". In this article,

the following is reported :

"The Katz Commission on Taxation said that management and

accounting problems have led to the Motor Vehicle Accident

Fund's difficulties and not the dedicated fuel levy."

12. It also appears from an article in a recent edition of The Star, which is

annexed marked "X10" that Iraq may well soon be able to sell oil on the

international market, thus resulting in a plunge in oil prices. If this does

occur, and it seems unlikely that Iraq can permanently be kept out of the

international market, the plunge in prices may well more than

compensate for any increased levy required and the nett effect may well

be a decreased total petrol price even if an increased levy is needed.

13. The lower inflation rate which we are currently enjoying is also likely

to mean a lesser increase in awards than in previous years when inflation

was high. See annexure marked "XI1".
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14. It is also likely that the recent good rains will result in increased

agricultural activity and a consequent increase in diesel consumption,

thus further contributing towards the MMF's income.

15. It appears from figures provided by the Department of Mineral and

^ Energy Affairs, which are annexed hereto marked "X12", that the levy

has in fact remained constant since April 1993. The levy has thus not

kept pace with inflation and a simple increase in line with the rate of

inflation would no doubt improve the Fund's financial position.

16. Unleaded petrol is about to be introduced and it appears that this will be

sold more cheaply than ordinary petrol despite the fact that it costs more

J h to produce apparently because the Government is willing to subsidise the

use of such petrol for laudable environmental motives. It is submitted

that the fair and equal compensation of injured third parties is an equally

important objective and worth the cost which would be incurred.

17. It is submitted that it is important to keep in mind the immense suffering

that can be and is caused to many severely injured people who are

limited to R25 000,00 compensation.
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18. In any event, it appears from the table which is annexed marked "X13",

giving South African petrol prices in dollars, that the price of petrol in

South Africa is comparatively low in relation to petrol prices in the

many other countries which are listed in the annexures to Twine's

affidavit.

19. It is submitted that there are other more equitable means of saving costs,

for example by limiting compensation for non-pecuniary loss; reducing

all claims by 5%, or basing compensation for loss of income on the

national average wage rather than income actually lost (thus avoiding

redistribution of resources to the wealthy, who pay the same petrol levy

as less well-off people yet are covered fully for lost earnings).

19.1 As the compensation system stands at present, the Government

is prepared to pay out millions of rands to wealthy foreign

tourists injured in motor vehicle accidents. These people on

the whole could quite easily afford private insurance. This is

in stark contrast to the situation relating to severely injured

citizens, the majority of whom could never afford private

insurance and yet may be unfortunate enough to have their
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claims limited to the relatively insignificant sum of

R25 000,00. The funding saved by encouraging foreign

tourists to take out private insurance could certainly help to

finance a more equitable compensation scheme for South

African citizens.

20. In any event it may not be necessary to introduce such savings as the

required increase in the levy appears negligible, if indeed any increase

at all is required. Furthermore, if it is considered to be desirable to

compensate victims of road accidents, the small additional cost of doing

this more equitably and in accordance with the Constitution seems to be

a cost worth paying. This is a piece of social legislation and the

ordinary considerations of profitability applicable to a commercial

insurer are not relevant to the MMF.

21. Perhaps the most striking and pleasantly surprising aspect of the

Respondent's founding affidavit is, even accepting the Fund's actuarial

calculations, the extremely low additional cost involved in scrapping the

limitation. I for one, and I have no doubt many other people, did not

expect increases of such a low order. The image presented of the
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potentially disastrous consequences of scrapping the limitation has not

been borne out by the facts.

22. I therefore respectfully submit that the Plaintiff should be granted an

order as prayed including an order for costs of this procedure as well as

the main action.

DEPONENT

SIGNED AND SWORN TO BEFORE ME AT JOHANNESBURG ON THIS

THE 11? DAY OF FEBRUARY 1996, THE DEPONENT HAVING

ACKNOWLEDGED THAT HE KNOWS AND UNDERSTANDS THE

CONTENTS OF THIS AFFIDAVIT, HAS NO OBJECTION TO TAKING THE

PRESCRIBED OATH AND CONSIDERS THE OATH BINDING ON HIS

CONSCIENCE.

IS0537

COMMISSIONER OF OATHS
CommissionGr o! Oaths by vwtue of m>jeSfce as

Accountant of First National Bank of S.A. LKJ-
Risstk Street, South
Johannasburg 2000

Area—Johannesburg
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M U L T I L A T E R A L M O T O R V E H I C L E A C C I D E N T S FUND

M U L T I L A T E R A L E M O T O R V O E R T U I G O N G E L U K K E F O N D S

TO WHOM IT MAY CONCERN

15 December 1995

EXTRACT FROM THE ^MINUTES OF A MEETING OF THE BOARD OF DIRECTORS HELD
ON 24 NOVEMBER 1993:

"It was resolved that the current limit of R25 000 applicable to certain passengers should be increased to
^ ^ R50 000 and reviewed periodically."

' •

CERTIFIED A TRUE EXTRACT

r. G. Garrett
Secretary to the Board

2ND FLOOR IISRC BUILDING JOE VI.OER RUN GF.HOU
(34 I'RETORIUS STREET/STRAAT PRETORIA PO BOX/POSBUS 2743 PRETORIA 0001

TEI. (012) 323 9203 FAX <012> 323 7345



2.7 In terms of Article 46 of the Schedule to the MMF Act, there are already limits
to the compensation payable under certain circumstances. The compensation is
limited to R25 000 when the person suffering death or disability was being
conveyed in a motor vehicle -

- for reward, such as in a bus;
- in the course of his employment;
- for the purposes of a lift club.

In the report of the Melamet Commission of Enquiry (Clause 7.3(a)) it is stated
that "it is in theory difficult to see why a third party outside the vehicle, who is
injured as a result of the negligent driving of the driver, should be compensated
in full and a limitation should be placed on the compensation recovered by the
passenger."

The question can also be put : what reason does the Government in particular
have for distinguishing between these circumstances?

It appears logical and desirable that this limit should be removed altogether.
However, the minibus taxi business has increased markedly in recent years and
available statistics do not reflect this increase. It is impossible, therefore, to
estimate the cost to the MMF of lifting the limit on passenger claims.

It is proposed, therefore, that the current level of R25 000 should be increased
to R50 000 in the light of inflation since 1986, when the current level was set,
and to reconsider the need for any limit as better statistics become available.
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INTRODUCTION

1. These further submissions are made pursuant to the directions of this

court of 25 March 1996.

2. The plaintiff will make the following submissions :

2.1 The limit of R25 000,00 imposed by articles 46(a)(ii) and 47(a)

of the Agreement Establishing a Multilateral Motor Vehicle

Accidents Fund, are inconsistent with section 8 read with

section 33(1) of the constitution.

2.2 The whole of article 46 and the phrase "or the amount of

R25 000,00 (whichever is lesser)" in article 47 should be

declared invalid because,

article 46(a)(ii) is not severable from the rest of

article 46;
f

article 46 itself is severable from the rest of the

agreement; and

the phrase "or the amount ofR25 000,00 (whichever

is lesser)" is severable from the rest of article 47

and the agreement as a whole.

3. It would not be permissible or appropriate to delay the invalidation of
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these provisions in terms of the proviso to section 98(5) of the

constitution.

ARTICLES 46(a)(ii) AND 47(a) ARE UNCONSTITUTIONAL

4. Tlie evidence adduced on behalf of the defendant, does not seek to

justify the limit on the claims of passengers and their dependants. It

does not suggest any rational basis for the discrimination against them.

On the contrary, it implicitly accepts that there is none. The evidence

goes no fiirther than to plead that the MMF be allowed more time for

comprehensive law reform.

5. The evidence accordingly does not call for fiirther submissions on the

constitutionality of articles 46(a)(ii) and 47(a). We submit for the

reasons previously advanced, that they are inconsistent with section 8

read with section 33(1) of the constitution.

SEVERANCE

6. A law which is inconsistent with the constitution is invalid, but only to

the extent of the inconsistency.1 The latter qualification requires

severance of the good from the bad where appropriate.

7. In Government of the Republic of Namibia v Cultura 2000,2 the

Sections 4(1) and 98(5)

1994 (1) SA 407 (Nm SC) 424 F-G
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Supreme Court of Namibia held that the conventional severance test

articulated in Chesterfield House,3 was also appropriate to the

determination of the severabilityof unconstitutional statutory

provisions :

"(W)here it is possible to separate the good from the bad in a

statute and the good is not dependant on the bad, then that

part of the statute which is good must be given effect to,

provided that what remains carries out the main object of the

statute. Where, however, the task of separating the bad from

the good is of such complication that it is impractical to do so,

the whole statute must be declared ultra vires. In such a case

it naturally follows that it is impossible to presume that the

legislature intended to pass the statute in what may prove to

be a highly truncated form : this is a result of applying the

rule I have suggested and is in itself not a test."

8. In Coetzee v Government of the Republic of South Africa,4 justice

Kriegler also applied the conventional severance test but cautioned that

"severability in the context of constitutional law may often require

special treatment". Justice Sachs added in a concurring judgment, that

in the latter context severance must also pursue the values underlying the

constitution :

Johannesburg City Council v Chesterfield House 1952 (3) SA
809 (A) 822 C-F

1995 (1) BCLR 1382 CC 1392 para 16
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"In deciding whether the legislature would have enacted what

survives on its own, we must take account of the coming into

force of the new constitution in terms of which we receive our

jurisdiction, and pay due regard to the values which it requires

us to promote. We must, accordingly, posit a notional

contemporary parliament dealing with the text in issue, paying

attention both to the constitutional context and the moment in

the country's history where the choice about severance is to be

made. It is in this context that we must decide whether the

good can be separated from the bad.tlS

9. The latter approach.accords with that of the Supreme Court of Canada

which has stressed that one must determine whether severance will

"fulfil the purposes of the Charter and at the same time minimise the

interference of the court with the parts of legislation that do not

themselves violate the Charter'*

10. In other words, the purpose of culling the bad from the good, is to strike

a balance between two countervailing considerations,

to give effect to the constitution as the supreme law of the

land; and

to do so with as little interference as possible with the laws of

supra at 1420 para 75

Schachter v Canada 10 CRR 2d 1 SC 10-14; Roach
Constitutional Remedies in Canada 14-40 para 14.940
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the legislature so as to avoid undue intrusion into the

legislative sphere.

11. - In the present instance, the whole of article 46 should be struck down :

11.1 The "blue pencil" approach is clearly inappropriate. A line can

be drawn through article 46(a)(ii) but that would not remove

the discrimination against the passengers and their dependants

described in that paragraph. They would on the contrary then

be worse off under article 46(b) which maintains the limit of

R25 000,00 and moreover restricts claims to compensation for

special damages.

11.2 Instead of adopting the "blue pencil" approach, the court might

conceivably effect a notional severance by declaring the limit

imposed on the claims of the claimants described in article

46(a)(ii), to be invalid. We submit however that such a

notional severance would be inappropriate. It would single out

one category of passenger for full compensation whilst

retaining the limit of R25 000,00 on the claims of all other

passengers. This result would not only be out of keeping with

the original legislative scheme but would also fly in the face of

the very constitutional values sought to be served, by creating

greater inequality. There is no basis for distinction between

the various categories of passengers. All the limitations

imposed by article 46 suffer from the same unconstitutionality

as article 46(a)(ii).
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12. The purpose of article 47 is to avoid double compensation. That is a

legitimate purpose unaffected by any of the weaknesses of article 46.

The invalidation of the limits imposed by article 46, would however also

require the consequential invalidation of that limit in article 47. This

can be satisfactorily achieved by the deletion of the phrase "or the

amount ofR25 000,00 (whichever is lesser)".

13. We accordingly submit that the whole of article 46 and the phrase "or

the amount ofR25 000,00 (whichever is lesser)" in article 47, should be

declared invalid. The effect would be to abolish the arbitrary limit on

the claims of passengers and their dependants. Article 47 would,

however, still achieve its purpose of avoiding double compensation.

DELAY

14. The effect of sections 4(1) and 33(2) of the constitution, is that an

unconstitutional law is invalid from the outset In Ferreiray Levin NO 7

justice Ackermann emphasised that the court's power under sections
i

98(5) and 98(6) of the constitution, to postpone the operation of

invalidity and to regulate its consequences, does not detract from the

conclusion that the inception of invalidity of a pre-existing law occurs

when the relevant provision of the constitution came into operation :

"The court's order does not invalidate the law; it merely

declares it to be invalid. It is very seldom patent, and in most

1996 (1) BCLR 1 CC 21 paras 27 and 28
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cases is disputed, that pre-constitutional laws are inconsistent

with the provisions of the constitution. It is one of this courts

functions to determine and pronounce on the invalidity of laws,

including acts of parliament. This does not detract from the

reality that pre-existing laws either remained valid or became

invalid upon the provisions of the constitution coming into

operation. In this sense laws are objectively valid or invalid

depending on whether they are or are not consistent with the

constitution."

15. The court may disturb that outcome in terms of sections 98(5) and 98(6)

only "in the interests of justice and good government". Justice O'Regan

speaking on behalf of a unanimous court in S v Bhulwana8, emphasised

that it was "only when the interests of good government outweigh the

interests of the individual litigants that the court will not grant relief to

successful litigants" and that "(c)entral to a consideration of the interests

of justice in a particular case is that successful litigants should obtain

the relief they seek."

16. In Coetzee v Government of the Republic of South Africa9 Justice

Sachs said that "the interests of justice and good government .... clearly

indicate the existence of something substantially more than the mere

inconvenience which will almost invariably accompany any declaration

of invalidity, but do not go so far as to require the threat of total

1995 (12) BCLR 1579 CC 1590 para 32

1995 (1) BCLR 1382 CC 1420 para 76
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breakdown of government," In the same case,l0 justice Kriegler who

gave the judgment of the court, declined to delay the invalidity of the

system of civil imprisonment, because it was "so clearly inconsistent"

with the rights guaranteed under the constitution and "so manifestly

indefensible" under section 33(1) of the constitution, "that there is no

warrant for its retention, even temporarily".

17. In Schachter v Canada11 justice Lamer speaking for a unanimous court,

emphasised that it was a grave matter to delay the invalidation of an

unconstitutional law :

"A delayed declaration is a serious matter from the point of

view of the enforcement of the Charter. A delayed declaration

allows a state of affairs which has been found to violate

standards embodied in the Charter to persist for a time despite

the violation."

Professor Roach echoes that warning :

"Delayed declarations of invalidity allow important social

values such as the rule of law and public safety to be

recognised in the formulation of a remedy. They also allow

the legislature an opportunity to select among constitutionally

permissible options and enact remedies that the court could not

10 supra at 1393 para 18

11 10 CRR 2d 1 SC 25
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devise. Delayed declarations of invalidity can, however,

endanger the enforcement of the Charter if those who might

suffer from the continued operation of an unconstitutional law

are not protected from harm ...."n

18. In the present instance, it can certainly not be said that the interests of

justice demand delay. On the contrary, the unconstitutional limit on the

claims of passengers and their dependants, continues to inflict severe

injustice on those claimants every day that the limit is allowed to

remain. The interests of justice accordingly militate against delay.

19. The defendant pleads for delay to allow the MMF to bring about

comprehensive reform of the legislation. We assume that the plea is

made in the interests of good government.

20. It is important to bear in mind that the MMF itself accepts that the limit

on the claims of passengers and their dependants, is indefensible and has

to go. On 24 November 1993 its board recognised that the

discrimination against passengers and their dependants was indefensible

and expressed the view that it was "logical and desirable that this limit

should be removed altogether".13 It resolved however not to abolish

the limit "just yet" only because it did not know what the cost

12 Roach, Constitutional Remedies in Canada 14-77 para 14.1800

13 Plaintiffs Answering Affidavit, Annexure nXl"
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implications of abolition would be.14

21. In other words, it is not suggested that, if the legislature were afforded

an opportunity to do so, it would or might remove the discrimination

against passengers and their dependants in a different way. The MMF

would also do so by abolishing the limit. This is in other words not a

case where the delay would be justified to "allow the legislature an

opportunity to select among constitutionally permissible options and

enact remedies that the court could not devise'ns.

22. The MMF pleads for time to allow it to bring about comprehensive law

reform. But it does not even suggest that such reform is feasible in the

short term. On the contrary, its lamentable record of bureaucratic inertia

makes it quite apparent that there is no prospect of sweeping reform in

the immediate future :

22.1 The Wessels Commission reported on the limitation on

passengers' claims in 1976.16 It concluded that the only

reason for the limitation was to keep premiums within

reasonable limits. It was of the opinion "that the reason given

at the time for the limitation of compensation for loss or

damage suffered by certain passengers, no longer exists and

14 Defendant's Founding Affidavit (Swanepoel), page 3, para 6;
Plaintiffs Answering Affidavit, Annexure "XI"

15 Roach, Constitutional Remedies in Canada 14-77 para 14.1800

16 Report of the Commission of Enquiry into Certain Aspects of
Compulsory Motor Vehicle Insurance dated 22 June 1976
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that it is illogical and unrealistic to differentiate between

certain types of passengers as regards compensation"}1 The

commission recommended that the limitation of passengers'

claims be abolished.18

22.2 In 1992 the Melamet Commission came to the s ame

conclusion.19 The commission could find no justification for

the limit on passengers' claims and recommended that it be

reviewed.20

22.3 The MMF accepted this recommendation.21 Its efforts

towards implementation of the recommendation have however

been lamentable.

22.4 Its first reaction to the recommendation, seems to have been

the board resolution some 19 months later on 24 November

1993 "not to support the abolition of these limiting provisions

17 Report p.12, para 6.3.1.13

18 Report, p.12, para 6.3.2.1

19 Report of the Commission of Enquiry into the Affairs of the
Multilateral Motor Vehicle Accidents Fund dated 22 April
1992

20 Report pp.98-100

21 Defendant's Reply (Garrett) p.2, para 3.1
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just yet" but to increase the limit to R50 000,00.H The only

reason the board did not support immediate abolition of the

limit, was that it did not have the statistics available to

determine its impact. But it apparently also did nothing to

obtain those statistics. Even the decision to increase the limit

to R50 000,00, has not been implemented.

22.5 The MMF was apparently paralysed by its own resolution to

increase the limit to R50 000,00. It again referred the matter

to Mr justice Melamet for his comments "in view of the

seriousness of these amendments proposed by the board of

directors"? Mr justice Melamet however recommended that

the matter be referred to the Law Commission.24

22.6 The request to the Law Commission however only reached the

latter on 4 September 1995, some 18 months later.25

22.7 The MMF says that, after the approach to the Law

Commission, it commenced "a process of comprehensive

review of current motor vehicle accident compensation

22 Defendant's Founding Affidavit (Swanepoel) p.3, para 6;
Defendant's Answer, Annexure "XI"

23 Defendant's Founding Affidavit (Swanepoel) p . 3 , para 7

24 Defendant 's Founding Affidavit (Swanepoel) p . 3 , para 7

25 Defendant's Founding Affidavit (Swanepoel) p .3 , para 7 and
(Lingenfelder), p . l , para 3 ; Defendant 's Answering (Smith),
p .3 , para 4.2; Defendant 's Reply (Garrett), p .2, para 7
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legislation".26 The "first step in this process" will be the

preparation of a white paper on a new motor vehicle accident

compensation scheme.27 This first step has not yet been

completed but is expected "to be published for public comment

during the first half of 1996"}28

22.8 The MMF recently produced a bill for the rationalisation of

motor vehicle accident compensation legislation. A copy of

the bill is annexed. All it does, is to create a single act

applicable throughout the country. The same purpose was

previously achieved by the Agreement Establishing a

Multilateral Motor Vehicle Accidents Fund. The bill does not

make any substantive reform whatever. The limit on

passengers' claims is maintained in section 18 of the bill. It

does not even implement the board decision of 24 November

1993 to increase the limit to R50 000,00.

22.9 In other words, despite the recommendations of the Wessels

Commission in 1976 and the Melamet Commission in 1992

and the MMF's adoption of those recommendations in 1993,

nothing whatever has been done to bring about the promised

reform. There is no reason to believe that it will happen in the

foreseeable future.

26 Defendant's Founding Affidavit (Swanepoel) p.3, para 8

27 Defendant's Founding Affidavit (Swanepoel) p.5, para 11

28 Defendant's Founding Affidavit (Swanepoel) p.5, para 11
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23. The MMF's comprehensive reform of the motor accident compensation

legislation, will in all probability be spurred on by an order invalidating

the limit on the claims of passengers and their dependants. The reform

will ufany event not be impeded by such an order.

24. In the interim period until reform is achieved, passengers will be injured

and killed and they and their dependants will suffer loss which will .

frequently exceed the limit of R25 000,00. The order of this court will

not avoid that loss. It will determine merely whether the loss is to be

borne by society at large or by the victims themselves. If the limit on

passengers' claims were to be struck down forthwith, passengers and

their dependants will be compensated for their loss and the cost would

be borne by the motoring public as a whole. On the other hand, if the

invalidation were to be delayed, passengers and their dependants would

have to bear the loss themselves. Given this choice, we submit that

immediate invalidation is preferable :

24.1 Immediate invalidation would uphold the guarantee of equality

in terms of section 8 of the constitution. Delay would

perpetuate its violation.

24.2 Immediate invalidation would ensure that justice is done to

passengers and their dependants. The burden of the loss would

be spread over the motoring public as a whole. Delay on the

other hand would impose the full burden of the loss on the

victims who are least able to afford it.
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24.3 The limit on the claims of passengers and their dependants,

was imposed in the first place and has always been maintained,

only to limit the costs of the scheme for the benefit of the

motoring public as a whole. In other words, the very purpose

of the limitation, and the sole reason for its existence, has

always been to burden one category of victim for the benefit

of society at large. That is in itself an illegitimate purpose

which violates the guarantee of equality in terms of section 8

of the constitution. We submit that, as in Coetzee's case,29

the limitation is so clearly inconsistent with the constitution

and so manifestly indefensible under section 33(1), that there

is no warrant for its retention, even temporarily.

PRAYERS

25. The plaintiff asks for the following order :

25.1 A principal order declaring that article 46 and the phrase "or

the amount ofR25 000,00 (whichever is lesser)" in article 47

of the Agreement Establishing the Multilateral Motor Vehicle

Accidents Fund, are inconsistent with the constitution and

invalid.

25.2 An ancillary order declaring that the principal order is

applicable to all pending claims not yet finalised and to all

29 Coetzee v Government of the Republic of South Africa 1995
(10) BCLR 1382 CC 1393 para 18
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future claims.

25.3 An order directing the defendant to pay the costs of this

referral including the costs of two counsel.

WIM TRENGOVE S.C.

IRVIN SMITH

CHAMBERS
JOHANNESBURG
29 APRIL 1996

IS0566


