
IN THE CONSTITUTIONAL COURT

CASE NO: CCT 16/95

In the matter between:

ELIAS TSOTETSI

and

MUTUAL & FEDERAL INSURANCE
COMPANY LIMITED

Applicant / Plaintiff

Respondent / Defendant

AFFIDAVIT BY THE MINISTER OF TRANSPORT IN RESPONSE
TO THE REGISTRAR'S LETTER OF 25 MARCH 1996

I, the undersigned, SATHYANDRANATH RAGUNANAN MAHARAJ, do hereby

declare under oath and say:

1. I am the Minister of Transport of the Government of the Republic of

South Africa, as well as the Chairman of the Council of the Multilateral

Motor Vehicle Accidents Fund ("the MMF"). Save where otherwise

indicated, or as may otherwise appear from the context, the facts to

which I refer in this affidavit are within my own knowledge.

I make this affidavit in my capacity as Minister of Transport. I do so in

urgent circumstances, and I accordingly ask this Honourable Court to
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receive it in faxed form.

3. My attention was drawn on 24 April 1996 to the letter by the Registrar

of this Honourable Court dated 25 March 1996 (reference CCT 16/95).

Although I note that in terms of paragraph 7 of this letter, the court

directed that a copy of the directions were to be sent to me, I had not

previously had sight of them. I regret that in the circumstances, it has

not been possible for me to respond sooner to the directions of the

court.

4. I understand that since argument was heard in this matter last year by

this Honourable Court from the legal representatives acting for the

plaintiff and the MMF, the court has directed that further evidence be

received on certain factual respects, and that now argument is to be

heard on 16 May 1996 in relation to issues delineated by this

Honourable Court in the letter of 25 March (which I understand in its

formulation was amended in one respect on 23 April 1996).

5. Given these events, I have thought it important to inform the court of

important developments in the intervening months relating to the radical

restructuring of the MMF through large scale legislative amendments,

which process has now reached an advanced stage, and which may be

of importance to the court in the approach it is to adopt to the matter.
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6. A White Paper providing for a radical revision of the entire system of

compensation for victims of motor collisions in South Africa, taking into

account social realities in this country and recent developments

elsewhere in the world, has already proceeded through.several stages

of the drafting process. I expect the final draft White Paper shortly to

be circulated to other members of Cabinet for their information, given

the fact that the radical revision of the system of compensation for road

collisions for which it provides may have profound economic, social and

political implications. This step is anticipated to be taken in mid-May.

Other ministers will thereafter wish themselves to be advised by their

own staff in relation to implications of the proposed revised legislative

scheme for their own areas of responsibility. I anticipate that the final

draft can only be tabled for Cabinet approval during July.

7. In these circumstances, I am unfortunately not at liberty to disclose the

details of the proposed scheme until it has been considered by Cabinet.

I believe that I am however able to illustrate the scope and complexity

of the contemplated changes by indicating that just a few features of

the contemplated new dispensation are these: a system of

compensation no longer based at all on fault; the setting up of a Road

Accident Fund funded by fuel levies; provision of various categories of

compensatory benefits limited by time and prescribed amounts (thus

entailing the 'capping' of claims); the abolition of any distinction

between passenger claims and any other claim; and provision for the
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funding of the RAF's total liabilities over a decade or so, starting with

a planned base rate of a fuel levy to be assessed shortly, and thereafter

to be increased by a proposed determined percentage per annum as

from a proposed date. It is contemplated that the legislation would

make these and related proposals applicable to all collisions occurring as

from a proposed date next year.

8. There are two other aspects on which I would wish briefly to deal. The

first is what I understand to be the suggestion that the simple abolition

forthwith of the claim limits at issue in these legal proceedings would

have a small effect on the current fuel levy, and that this in turn would

have no significant socio-economic impact. In the assessment of my

department, and in my own study of the position, this is not so: the

adjustment of the fuel levy is an extremely delicate exercise, with deep

economic and political implications, and cannot be measured as a matter

of calculation in abstracto. I would point out in this regard that very

shortly it is anticipated the price of fuel is to rise to its highest level in

South African history; that in recent weeks the position has been

complicated by the sharp fall in the foreign exchange value of the Rand;

and that the current serious state of the MMF {as reported on by the

auditor-general) is such that an abrupt ad hoc forced alteration to the

fuel levy, in the midst of this proposed legislative programme, and more

particularly of any form of retrospective operation given to the proposed

change, would give rise to an extremely serious worsening of tbe MMFs
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position to an extent of hundreds of millions of rand, as indicated by Mr

Schwalb in his affidavit.

9. If the White Paper is approved by Cabinet, it will have to be published

for public comment. I anticipate considerable interest and many

responses which will need to be considered carefully. Thereafter

legislation will have to be finalised, introduced in Parliament, debated

and enacted.

10. In these circumstances, I respectfully submit that it will be in the

interest of a proper determination of this matter for the proceedings

(which have already been under way for a lengthy period) to be

postponed for a period of six months. I believe that it is very likely that

the abolition of the distinction currently drawn in relation to passenger

claims will by then be achieved; what may remain is the issue of

retrospectivity. That however may itself be addressed in the legislation.

I accordingly respectfully submit that it would be inappropriate for that

issue on its own to be dealt with now, and in isolation from the remedial

legislative scheme as a whole.

11. Until moreover this Court is able to study the White Paper, and in

particular certain proposals relating to the substitution for differentiation

of passenger claims by the drawing of different lines (through 'capping',

structuring claims differently and imposing differing time bars), it may
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find itself unable to form a fully informed view relating to what I

understand to be the fundamental constitutional issue in this matter.

Shortly stated, the removal of the current measures related to

passengers will have to be followed - given the acute strains on public

funding - by other limits.

THIS IS TO CERTIFY THAT THE ABOVENAMED DEPONENT HAS
ACKNOWLEDGED THAT HE KNOWS AND UNDERSTANDS THE CONTENTS OF
THIS AFFIDAVIT WHICH WAS SIGNED AND SWORN TO BEFORE ME AT CAPE
TOWN ON THIS THE SoOk DAY OF APRIL 1996 AND THAT THE REGULATIONS
CONTAINED IN GOVERNMENT NOTICE R1258 DATED 21.2.72 HAVE BEEN
COMPLIED WITH.

COMMISSIONER OF OATHS


