
IN THE CONSTITUTIONAL COURT

Case No.: CCT 16/9
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In the matter between :

ELIAS TSOTETSI Applicant / Plaintiff

and

MUTUAL & FEDERAL INSURANCE COMPANY LIMITED Respondent / Defendant

REPLYING AFFIDAVIT ON BEHALF OF RESPONDENT / DEFENDANT

I, the undersigned

hereby declare under oath as follows:

CLIVE GEORGE GARRETT,

1. I am a Senior Manager in the employment of the MMF. I have been duly authorized by the Chief

Executive Officer of the MMF, Mr. W. B. Swanepoel, to depose to this affidavit on his behalf in his

temporary absence from office. The facts stated herein are within my personal knowledge, unless

otherwise indicated, and are true and correct.

2. I have read the answering affidavits filed herein on behalf of the Applicant / Plaintiff, and wish to reply

thereto as follows:

3. AD PARAGRAPHS 4.. 5. AND 6. OF THE AFFIDAVIT OF DAVID ANTHONY SMITH.

These paragraphs apparently contain SMITH'S response to the answers supplied on behalf of the

Respondent / Defendant to the specific questions by the President of the above Honourable Court as
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conveyed by its Registrar in paragraphs 4. b) and c) of the Registrar's letter dated 10 October 1995.

SMITH'S response does not seem to contribute anything of value to the sketching of the fectual situation

relevant to the issue before the above Honourable Court and appears to be little more than an attempt to

distort and to cast suspicion. I merely wish to make the following brief comments:

3.1 It is not at all in dispute that the subject limiting provisions remain in force at the time of writing

(PARAGRAPH 4.1). This is so because the Melamet Commission of Inquiry declined to find and to

recommend that the provisions should be either deleted or amended. Instead, mindful of the financial

practicalities and possible consequences of such a change, it recommended a comprehensive review of

these provisions by the MMF. The MMF has accepted this recommendation and paragraphs 5. to 7. and

8. to 11. of SWANEPOEL's affidavit detail the processes that have followed since July 1993 when the

MMF's first Board of Directors was established to take the Melamet recommendations further. Like the

Melamet Commission, the Board and the Council / Minister of Transport are averse to the kind of

piecemeal approach to change clearly favoured by SMITH, notwithstanding his intermittent assertions to

the contrary. However, it stands to reason that a comprehensive and far-reaching review of a whole

system which has remained essentially unchanged for half a century, would as a matter of course be

time-consuming.

3.2 It is clear from paragraph 7. of SWANEPOEL's affidavit that in March 1994 the then Minister of

Justice was requested by the then Chairman of the MMF Council and then Minister of Transport to

assist in having the matter referred to the South African Law Commission. It is also clear from

paragraph 3. of LINGENFELDER's affidavit that an instruction was received by the Commission in

September 1995. Why SMITH is suggesting that this should be regarded as noteworthy (PARAGRAPH

4.2) is however not clear, moreover since it is quite apparent from paragraphs 8. to 11. of

SWANEPOEL's affidavit that the MMF and the Minister of Transport have in the meantime pursued

the process which is expected to lead to the publication of a White Paper already during the first half of

the current year.

3.3 SMITH'S imputation of racism to the MMF Board's decisions (PARAGRAPH 4.4) seems to be a self-

conscious exercise in chicanery. It is quite apparent from annexure " X P to SMITH'S affidavit that

what motivated the Board's decision at the time to support an increase of the limits rather than

their abolition, was the difficulty at the time to quantify the financial implication for the MMF of an

abolition of the limits, in view of the non-availability at the time of up-to-date statistics accurately ,
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reflecting the otherwise well- known feet concerning the increase of minibuses on our roads, and the

general perception that they were involved in a substantial number of motor vehicle accidents.

3.4 It is rather disingenuous for SMITH to allege "eagerness to take technical points" on the part of the

MMF (PARAGRAPH 5.2) when exactly the same can be said of himself and others who seek to exploit

the uncertainties and inadequacies inherent in the current motor vehicle accident compensation system.

The South African law reports and other collections of unreported judgments are also "replete" with

cases where technical arguments raised on behalf of plaintiffs have been rejected by the courts or where

special pleas taken by the MMF have been upheld. If SMITH is suggesting that the MMF should as a

general rule simply disregard the terms and conditions and legal provisions, as they stand, governing the

payment of compensation, and that the MMF should, for instance, merely have conceded the point now

before the above Honourable Court in this present matter, instead of incurring legal costs to state its

case, then the MMF must quite simply beg to differ.

3.5 Regarding the Applicant's / Plaintiffs Workmen's Compensation (PARAGRAPH 6.2). it is indeed

apparent from Annexure "WBS2" to SWANEPOEI/s affidavit that the Commissioner has not awarded

a capitalized lump sum in respect of future medical expenses, but I am advised that the Applicant /

Plaintiff remains entitled in terms of the Workmen's Compensation Act, 1941 to claim his future medical

expenses from the Commissioner as and when they are incurred.

4. AD PARAGRAPHS 8. TO 21. OF THE AFFIDAVIT OF DAVID ANTHONY SMITH.

These paragraphs appear to contain SMITH'S response to the answers supplied on behalf of the

Respondent / Defendant to the specific questions by the President of the above Honourable Court as

conveyed by its Registrar in paragraph 4. a) of the Registrar's letter dated 10 October 1995. Replying to

each and every statement and allegation contained in these paragraphs would in my view take the matter

far beyond what is reasonably relevant to the issue before the above Honourable Court. I therefore

merely wish to state the following: ,

4.1 It appears that SMITH and TWINE, on whose report SMITH is relying, are not disputing the estimated

annual cost, as set out in paragraph 3. of SCHWALB's affidavit, of the abolition of the subject limiting

provisions and the assumption by the MMF of the additional liability of paying unlimited'compensation
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to the claimants concerned. (PARAGRAPHS 9. 10. and 21.) TWINE in feet confirms the accuracy of

SCHWALB's calculations. There is therefore broad agreement between the parties hereto that a finding

by the above Honourable Court in favour of the Applicant / Plaintiff and the granting of an order in

the form as requested by him, would cost the MMF R200 million annually and increasing over the years

if such an order were worded to cover only the situation envisaged in paragraph 3.1 of SCHWALB's

affidavit, a further R440 million to be provided for if the order were worded also to cover the Applicant's

/ Plaintiffs own situation, i. e. the situation envisaged in paragraph 3.2 of SCHWALB's affidavit, and a

yet further R130 million if the order were worded in its widest form as apparently requested on behalf of

the Applicant / Plaintiff, i. e. also to cover the situation envisaged in paragraph 3.3 of SCHWALB's

affidavit.

4.2 However, whilst not disputing the MMF's estimation of the cost involved, SMITH regards this

additional cost as "negligible" (PARAGRAPH 9.). Whether or not this is an intelligent interpretation of

the figures should become clear when one considers that during the MMF's financial year of 1 May 1994

to 30 April 1995 the MMF had a cash income from the fuel levy of R 1 181 million and cash expenses of

Rl 016 million, resulting in a positive cash-flow of only R165 million. This positive figure has

decreased from R256 million during the 1993/94 financial year, when the respective figures were Rl 111

million ar.d R855 million. Copies of the MMF's annual reports (containing its audited balance sheets

and financial statements) for the said two periods, as well as for the 1992/93 financial year, are annexed

hereto as Annexures "CGG 1", "CGG 2" and "CGG 3" respectively. The figures referred to in

paragraph 4.1 are substantial amounts which the MMF in its current financial circumstances simply

cannot afford.

4.3 It is not possible even to assume that the MMF will necessarily continue to have a positive cash-flow in

coming years or months, bearing in mind that whilst expenses in respect of claim payments (over which

the MMF has extremely little or no control) grow at a rate well in excess of the inflation rate, the MMF's

income is not subject to ordinary market forces. The determination of the MMF's income through a levy

on fuel sales is the prerogative of the national government of the Republic of South Africa which is

presumably being led in its decision by a wide range of political,"economic, fiscal and other

considerations. Recommendations by the MMF for a review of the amount of the levy do not by any

means automatically settle the matter and such recommendations have in the past in fact been declined on

a number of occasions. Therefore, both TWINE's micro and macro-economic approaches to the •
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question, whilst perhaps interesting to read, are really of very little actual relevance, inter aha because

they assume an automatic increase of the fuel levy. I also wish to point out that the figures quoted in

SCHWALB's affidavit are based on 1995 fuel sales and therefore TWINE's prediction of "sharp

increases in fuel volume sales during 1995" can simply not materialize. The actual increase in fuel sales

between 1994 and 1995 was 5,5%. This reflects the actual fuel levy income ieceived monthly by the

MMF.

4.4 SMITH states "that there is no reason why the MMF should not operate on a pay-as-you-go basis"

(PARAGRAPH 8.). It is not immediately apparent what meaning should be attached to a statement of

such nature. As appears very clearly from paragraph 4. of SCHWALB's affidavit and again from

paragraphs 4.2 and 4.3 above, the MMF is as a matter of fact still managing to survive precisely and

mainly because it is at present still able to meet its commitments on a pay-as-you-go basis. This does

not at all detract from the simple arithmetical fact that the MMF is nevertheless technically grossly

insolvent because at the end of the 1994/95 financial year its current liabilities exceeded its assets by

R4 151 million, adding up to an accumulated deficit of R4 183 million. As will be noted from the

Auditor-General's audit report on the MMF for the said year (contained in the MMF's annual report),

the MMF's annual financial statements in his opinion fairly present the MMF's financial position as at

30 April 1995 in accordance with generally accepted accounting practice. SMITH'S allegation of

"misleading accounting procedures" accordingly makes little sense.

4.5 As far as the various position papers of The Automobile Association of South Africa on which SMITH

seeks to rely (PARAGRAPH 8.). are concerned, it is disturbing to note that SMITH and/or VAN

EEDEN have chosen not to disclose to the above Honourable Court the detailed reply by the MMF to the

AA's document dated 8 May 1995, being annexure "X3" to SMITH'S affidavit. The said reply, dated 1

June 1995, is therefore annexed hereto as annexure "CGG 4". In this reply mention is made of reports

on the MMF by the Executive Officer of the Financial Services Board. These reports are submitted in

terms of the provisions of the Financial Supervision of the Multilateral Motor Vehicle Accidents Fund

Act, 1993 (Act No. 8 of 1993). Copies of the reports for the financial years 1993/94 and 1994/95 are

also annexed hereto as Annexures "CGG 5" and "CGG 6" respectively. All these reports, fully setting

out the financial position of the MMF, are public documents and their contents is public information.

Although they are openly available, the Applicant's / Plaintiffs attorneys of record were invited by the
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MMF to obtain copies from the MMF should they not be in possession thereof (Annexure "CGG 7"

hereto). Yet, amazingly, SMITH instead prefers to rely on the curious views of a private organization

with a patently partisan agenda and on snippets from the popular media.

5. AD PARAGRAPH 22. OF THE AFFIDAVIT OF DAVID ANTHONY SMITH.

5.1 I respectfully maintain the MMF's view that the Applicant / Plaintiff should not be granted the order as

prayed, as this would be seriously inopportune, would undermine the process of the complete reform of

the motor vehicle accident compensation system and would have serious financial implications for the

MMF.

5.2 The aforegoing should obviously not overshadow the argument presented on behalf of the Respondent /

Defendant that the limiting provisions concerned do not in fact offend against the Constitution, nor the

supplementary argument that in the event of them so offending, such infringement is justified in terms of

the provisions of the Constitution.

5.3 I accordingly respectfully request the above Honourable Court to dismiss the Applicant's / Plaintiffs

application.

5.4 Alternatively, the Court is respectfully requested to allow a reasonable period for the reform of the motor

vehicle accident compensation legislation to be completed, bearing in mind the time-consuming nature of

the processes of public consultation and of parliamentary approval which have to precede the

implementation of a new dispensation.

5.5 In any event, and as already pointed out in paragraph 12. of SWANEPOEL's affidavit, the MMF is

farther strongly of the respectful view that it would in any event not be in the interests of good

government if an abolition of these limiting provisions, either now by the above Honourable Court or

later by Parliament, were made or required to apply in respect of claims that have arisen at any time

prior to the date of such abolition. An abolition should, in the interests* of good government, only be

made or required to apply in respect of claims that will arise after the date of the abolition. In the

absence of such protection by the above Honourable Court, it is foreseeable that the limiting provisions

now before the Court may after the date of commencement of a new legal dispensation again become then
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subject of constitutional litigation where claims that have arisen prior to that date are concerned. It

would not be in the interests of good government and legal certainty to in effect render old claims, rights

and liabilities, or some old claims, rights and liabilities, (potentially) subject to future, new substantive

legislation.

5.6 Concerning costs, it is my submission that there is no reason why the MMF should bear the costs

incurred by SMITH herein, and especially not those relating to the instructions to and the report by

TWINE, and the obtaining of the AA's views on the matter, as these are not, it is submitted, reasonably

relevant to the issue before the Court and the further information requested by its President.

Signed and swom to before me at Pretoria on this day of March 1996, the deponent

having declared that he is acquainted with the contents of this statement and that he comprehends it.

COMMISSIONER OF OATHS
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