
IN THE CONSTITUTIONAL COURT

In the matter between :

ELIAS TSOTETSI

and

MUTUAL & FEDERAL INSURANCE
COMPANY LIMITED

CASE NO : CCT 16/95

Plaintiff7Applicant

Respondent/Defendant

PLAINTIFF/APPLICANT'S ANSWERING AFFIDAVIT

t

I, the undersigned,

DAVID ANTHONY SMITH

hereby make oath and say :

1. All facts set out herein are, save where the converse appears from the

context, within my personal knowledge and are true and correct.

2. I am a professional assistant at Applicant's attorneys of record and have

been in charge of this matter since its inception and am duly authorised

to make this affidavit.
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3. I have read the affidavit on behalf of the Respondent/Defendant and

wish to reply thereto as follows :

AD THE AFFIDAVIT OF WILLEM BAREND SWANEPOEL

4. AD PARAGRAPHS 3 TO 7

4.1 Despite the recommendations of the Melamet Commission of

Inquiry as well as the Wessels Commission (which is dealt

with in point 10 of Plaintiffs Heads of Argument), the

limitations in regard to passenger liability remain in force. It

is now almost 20 years since the Wessels Commission

delivered its report and almost four years since the Melamet

Commission submitted its report to the State President. It

seems clear that despite the Melamet Commission's finding

that it was difficult to find a theoretical justification for the

limiting provisions, there is some resistance to actually

implementing necessary changes.

4.2 It is also noteworthy that the matter was only referred to the
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Law Commission on 4 September 1995 after this matter had

been argued in the Constitutional Court as appears from the

affidavit of Lingenfelder annexed to Defendant's affidavit.

4.3 There is no indication in Swanepoel's affidavit of any research

™ or investigations into the financial implications of the lifting of

the restrictions on passengers' claims, in response to the

Commissions* recommendations. There is accordingly no

reason to believe that the Law Commission or the MMF is in

a better position than this Court to assess the financial

implications of the removal of the limitations on the economy.

4.4 The Defendant supplied Plaintiffs attorneys with a copy of an

extract from a memorandum before the MMF's Board of

Directors at its meeting on 24 November 1993 when a

resolution was adopted to increase the limit to R50 000,00.

This extract is annexed marked "XI". It states : "It appears

logical and desirable that this limit should be removed

altogether. However, the minibus taxi business has increased
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markedly in recent years and available statistics do not reflect

this increase ". It is common knowledge that the minibus

taxi business provides transport overwhelmingly to Blacks

rather than Whites. The rationale for the decision to increase

rather than remove the limitation may therefore be racist in its

^ effect if not its intent.

5. AD PARAGRAPHS 8 TO 11

5.1 The fact that a comprehensive review of motor vehicle

accidents legislation may be desirable does not justify the

continuation of the present inequitable regime pending some

indeterminate future reform. The limitations are both

unconstitutional and inequitable. The lack of timeous action

after the Wessels and Melamet Commissions is good reason

not to allow the MMF to pursue reform at its own pace. In

any event, it appears from Schwalb's affidavit that the cost of

abolishing the limitations is not prohibitive. According to

Twine, who prepared a report in response to Schwalb's report,

at the request of Plaintiffs attorneys, the micro and macro
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economic effects of the increased petrol prices will be

inconsequential, or have no real effect at all. Twine's report

is annexed marked "X2".

5.2 Whilst I agree that the current motor vehicle accident

compensation scheme is far too complex and legalistic and full

of obstacles and hidden dangers, I submit that a great deal of

the complexity, legalism, obstacles and hidden dangers result

directly from the MMF's apparent eagerness to take technical

points at every available opportunity rather than dealing with

compensation in the broad spirit so often referred to by the

Appellate Division which has time and again interpreted motor

vehicle accidents legislation as aiming to provide the widest

possible protection to injured third parties. The law reports are

replete with cases where special pleas on technical points taken

by the Fund or its agents have either been rejected by the

Court a quo or subsequently by the Appellate Division.

5.3 Although I do not have figures at my disposal, it seems clear

that the MMF must indeed spend very large sums of money in
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respect of legal costs. However, I submit that a great deal of

such costs could be saved by the simple, expedient of making

reasonable offers of settlement at a much earlier stage than

occurs at present. In my experience, which covers hundreds if

not thousands of MVA matters over the past 16 years, it

frequently happens that reasonable offers of settlement are only

made very shortly prior to the hearing of the matter or on the

day of the hearing of the matter. I often find this difficult to

comprehend in view of the fact that the majority of these

matters have dragged on for many years prior to the date of the

hearing. It is my belief that the Fund and its agents also have

a general policy of never formally conceding the merits or

formally agreeing to an apportionment. One may agree

informally to an apportionment of, for example, 50/50.

However, should one then for whatever reason, have to serve

a combined summons in the matter there will be no agreement

on the apportionment of 50/50 until a few days before the trial

resulting in thousands of rands' worth of extra costs being

incurred. If one considers the number of cases being dealt

with by the Fund, the wastage must be very great indeed. It is
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also my experience that some of the appointed agents of the

MMF and to a lesser extent the Fund itself often ignore

repeated letters and telephone calls and therefore force the

issuing of summons in order to elicit a response that may

eventually lead to settlement of the matter. This undoubtedly

' ™ leads to a great waste of costs through sheer mismanagement.

6. AD PARAGRAPH 12

6.1 I submit that the granting of an order as requested by Plaintiff

would not undermine the process of reform of motor vehicle

accident compensation, but provide impetus to this process.

•
The financial implications, even accepting Schwalb's analysis,

appear to be manageable.

6.2 As regards Plaintiffs compensation from the Workmen's

Compensation Commissioner, I wish to point out that nothing

was awarded for future medical expenses which will be

considerable in view of the fact that Plaintiff is a paraplegic.

Neither was anything awarded for general damages.
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AD THE AFFIDAVIT OF SATHYANDRANATH RAGUNANAN MAHARAJ

7. I agree that motor vehicle accidents legislation requires comprehensive

review but repeat what I have said in this regard in relation to

Swanepoel's affidavit.

AD THE AFFIDAVIT OF JOHAN GEORGE SCHWALB

8. The spectre of the MMF being grossly insolvent has been raised on

numerous occasions over many years. The Automobile Association has

prepared reports on various occasions dealing inter alia with these

allegations of gross insolvency. These reports are annexed hereto

marked MX3M, "X4", "X5" and MX6M. It appears that the picture of gross

insolvency arises from misleading accounting procedures. The

Automobile Association is of the opinion that the creation of massive

actuarial reserves which would be required to overcome the technical

insolvency is totally unnecessary and that in line with decades of past

practice, small adjustments in the fuel levy coupled with proper

management of investments will generate surpluses in each financial

year. It appears from the AA's reports that there is no reason why the
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MMF should not operate on a pay-as-you-go basis. Robert Koch in the

1995 edition of The Quantum Year Book at page 100 (referring to a

recent article in the Cape Times) says the following,

'"Third Party Fund 3.7 billion rand in the red' reads the

paper. There is an element of 'cry wolf in this statement.

The MMF is currently enjoying a positive cashflow, income is

substantially exceeding outgo. The MMF is not a private

insurer locked into paying claims from the premiums received

in the past. As a public body with access to a levy on petrol

money it can afford to operate according to different financial

criteria from those that would apply to a normal insurance

company."

8.1 At page 22 and 23 of Respondent's Heads of Argument, the

impression is similarly created of the potentially disastrous

financial implications to the Fund of a lifting of the

R25 000,00 restriction. I submit however that the papers now

before the Court indicate that this is not at all the case and

there is no suggestion in the founding affidavits that a financial
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collapse of the Fund is imminent. It is at no stage alleged in

the founding affidavits that scrapping of the limitation will lead

to the Fund's bankruptcy or the demise of the third party

compensation system. However, it appears that in public

forums and in particular in the media a false general perception

has been created amongst the general public and also no doubt

the legal fraternity about the parlous state of the Fund's

finances and the view is often repeated that the Fund is

bankrupt. One need look no further than the statements in the

article from the Citizen which is annexed marked "X7", where

it is indicated as a point of fact that the Fund went bankrupt

three years ago, which is patently untrue. Whilst one does not

know what causes or motivates the creation of this false

perception, the nett result is a gross distortion of public and

legal debate on the issue.

9. It appears from Twine's report that even accepting the increases

suggested by Schwalb, the economic impact would be negligible, if not

nothing at all.
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10. As Twine points out at paragraph 5.6 of his report, given the fact that

any increase in the levy would only result in a temporary withdrawal

from the circular flow of income in the economy, increases would hardly

be noticed by consumers and given that funds are returned to consumers,

the ultimate effect is of zero value.

11. It is furthermore submitted that the MMF does not sufficiently take into

account the additional income that would be generated by the increase

in total petrol sales which is likely to occur based on an extrapolation of

the petrol consumption figures which have increased annually for a

number of years as indicated in the chart (annexed marked "X8")

provided by the Department of Mineral and Energy Affairs (also see

Table 2 of Twine's report). It will be noted from this chart that during

the late 80 's and early 90 's the increase in the rate of petrol

consumption was not substantial, in the order of 3% per annum. It will

be noted further that in the last two years the rate of increase in the

consumption of petrol is now in the order of approximately 9% to 11%.

This means that the income flowing to the Fund has in the past two

years increased dramatically. This increase can be expected to rise at an

even greater rate as can be seen from the enclosed article from the
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Business Day dated 12 October 1995 (annexed marked "X9"). It is also

significant to note that when the increase in the consumption of petrol

was at its lowest, inflation was at its highest (or near to its highest).

This means that the MMF was paying out more and at the same time its

main source of income was not increasing at a significant rate. When

one looks at the figures relating to diesel, then this point is brought

home to an even greater extent. With regard to diesel it will be noted

that consumption of diesel actually decreased when inflation was at or

near its highest and it follows that this would have had a major impact

on the revenue received by the Fund. Twine also makes the point that

the current growth of the economy may also contribute to increased

petrol sales and therefore increased revenue for the MMF. The

increased revenue received from increased petrol sales will undoubtedly

put the MMF in a better financial position and the nett result of the

increased income received as a result of increased petrol sales may be

that no increase in the petrol levy or, alternatively, a lesser increase than

suggested by Schwalb might be necessary. The better investment of the

MMF's surplus funds as advocated by the AA would also lead to the

generation of additional income. I submit that management and

accounting problems have also led to a wastage of funds. In this regard



-13-

I would like to refer to an article appearing in the Citizen Newspaper

dated 2 February 1996 which is annexed marked "X7". In this article,

the following is reported :

"The Katz Commission on Taxation said that management and

accounting problems have led to the Motor Vehicle Accident

Fund's difficulties and not the dedicated fuel levy."

12. It also appears from an article in a recent edition of The Star, which is

annexed marked "X10" that Iraq may well soon be able to sell oil on the

international market, thus resulting in a plunge in oil prices. If this does

occur, and it seems unlikely that Iraq can permanently be kept out of the

international market, the plunge in prices may well more than

compensate for any increased levy required and the nett effect may well

be a decreased total petrol price even if an increased levy is needed.

13. The lower inflation rate which we are currently enjoying is also likely

to mean a lesser increase in awards than in previous years when inflation

was high. See annexure marked "XI1".
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14. It is also likely that the recent good rains will result in increased

agricultural activity and a consequent increase in diesel consumption,

thus further contributing towards the MMF's income.

15. It appears from figures provided by the Department of Mineral and

^ Energy Affairs, which are annexed hereto marked "X12", that the levy

has in fact remained constant since April 1993. The levy has thus not

kept pace with inflation and a simple increase in line with the rate of

inflation would no doubt improve the Fund's financial position.

16. Unleaded petrol is about to be introduced and it appears that this will be

sold more cheaply than ordinary petrol despite the fact that it costs more

J h to produce apparently because the Government is willing to subsidise the

use of such petrol for laudable environmental motives. It is submitted

that the fair and equal compensation of injured third parties is an equally

important objective and worth the cost which would be incurred.

17. It is submitted that it is important to keep in mind the immense suffering

that can be and is caused to many severely injured people who are

limited to R25 000,00 compensation.
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18. In any event, it appears from the table which is annexed marked "X13",

giving South African petrol prices in dollars, that the price of petrol in

South Africa is comparatively low in relation to petrol prices in the

many other countries which are listed in the annexures to Twine's

affidavit.

19. It is submitted that there are other more equitable means of saving costs,

for example by limiting compensation for non-pecuniary loss; reducing

all claims by 5%, or basing compensation for loss of income on the

national average wage rather than income actually lost (thus avoiding

redistribution of resources to the wealthy, who pay the same petrol levy

as less well-off people yet are covered fully for lost earnings).

19.1 As the compensation system stands at present, the Government

is prepared to pay out millions of rands to wealthy foreign

tourists injured in motor vehicle accidents. These people on

the whole could quite easily afford private insurance. This is

in stark contrast to the situation relating to severely injured

citizens, the majority of whom could never afford private

insurance and yet may be unfortunate enough to have their
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claims limited to the relatively insignificant sum of

R25 000,00. The funding saved by encouraging foreign

tourists to take out private insurance could certainly help to

finance a more equitable compensation scheme for South

African citizens.

20. In any event it may not be necessary to introduce such savings as the

required increase in the levy appears negligible, if indeed any increase

at all is required. Furthermore, if it is considered to be desirable to

compensate victims of road accidents, the small additional cost of doing

this more equitably and in accordance with the Constitution seems to be

a cost worth paying. This is a piece of social legislation and the

ordinary considerations of profitability applicable to a commercial

insurer are not relevant to the MMF.

21. Perhaps the most striking and pleasantly surprising aspect of the

Respondent's founding affidavit is, even accepting the Fund's actuarial

calculations, the extremely low additional cost involved in scrapping the

limitation. I for one, and I have no doubt many other people, did not

expect increases of such a low order. The image presented of the
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potentially disastrous consequences of scrapping the limitation has not

been borne out by the facts.

22. I therefore respectfully submit that the Plaintiff should be granted an

order as prayed including an order for costs of this procedure as well as

the main action.

DEPONENT

SIGNED AND SWORN TO BEFORE ME AT JOHANNESBURG ON THIS

THE 11? DAY OF FEBRUARY 1996, THE DEPONENT HAVING

ACKNOWLEDGED THAT HE KNOWS AND UNDERSTANDS THE

CONTENTS OF THIS AFFIDAVIT, HAS NO OBJECTION TO TAKING THE

PRESCRIBED OATH AND CONSIDERS THE OATH BINDING ON HIS

CONSCIENCE.

IS0537

COMMISSIONER OF OATHS
CommissionGr o! Oaths by vwtue of m>jeSfce as

Accountant of First National Bank of S.A. LKJ-
Risstk Street, South
Johannasburg 2000

Area—Johannesburg


