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IN THE CONSTITUTIONAL COURT

CaseNo.:CCT 16/95

In the matter between:

ELIAS TSOTETSI Applicant/Plaintiff

and

MUTUAL & FEDERAL INSURANCE COMPANY LIMITED Respondent/Defendant

AFFIDAVIT ON BEHALF OF RESPONDENT/DEFENDANT IN RESPONSE TO THE REQUEST OF
THE PRESIDENT OF THE ABOVE HONOURABLE COURT AS CONVEYED BY THE
REGISTRAR OF THE ABOVE HONOURABLE COURT BY LETTER DATED 10 OCTOBER 1995

I, the undersigned

WILLEM BAREND SWANEPOEL,

hereby declare under oath as follows :

1.

I am the duly appointed Chief Executive Officer of the Multilateral Motor Vehicle Accidents Fund (hereinafter

referred to as "the MMF"), existing by virtue of the provisions of the Multilateral Motor Vehicle Accidents Fund

Act, No. 93 of 1989, as amended (hereinafter referred to as "the Act"). I am duly authorized to depose to this

affidavit and the facts stated herein are within my specific knowledge, unless otherwise indicated, and are true

and correct.

2.

The Respondent/Defendant herein is at present, and has been at all times material to the action in the Honourable

referring Court herein, an agent to the MMF for the purposes intended in Article 13 of the Schedule to the Act.

As such the Respondent/Defendant administers the claims for compensation in terms of the Act in respect of

which it is liable, for the account of the MMF and subject to the guidelines, directives and instructions/

MMF.

fthe

II...



- 2 -

Ad paragraph 4.b) of the letter of the Registrar of the above Honourable Court dated 10 October 1995.

3.

On 15 November 1991 the then State President, under the powers vested in him in terms of the provisions of the

Commissions Act, No. 8 of 1947, appointed a Commission of Inquiry into the affairs of the Multilateral Motor

Vehicle Accidents Fund under the chairmanship of Mr. Justice D. A. Melamet, commonly referred to as the

Melamet Commission of Inquiry. The terms of reference of the Commission were inter alia c<to make

recommendations with reference to amendments which should be made to the Multilateral Motor Vehicle

Accidents Fund Act, 1989 (Act No. 93 of 1989), or any other law, in order to bring about a more efficient

application thereof, or any other steps to be taken to afford better protection to the insured and to place the

conducting of the affairs of the MMF on a sound financial footing". The Commission submitted its report to the

then State President on 22 April 1992. Extracts from the report relevant to the issues before the above

Honourable Court and to the questions raised in paragraph 4b) of the letter of the Registrar of the above

Honourable Court dated 10 October 1995, are annexed hereto and marked Annexure "WBS 1".

4.

In representations made to the Melamet Commission of Inquiry it was submitted that the limitations placed on the

liability of the MMF in terms of the provisions of Article 46 of the Schedule to the Act, should either be

abolished entirely or alternatively adjusted to keep pace with the erosion of the value of money caused by

inflation and other factors. The Commission commented that it was difficult to find a theoretical justification for

these limiting provisions, but cautioned that the decision as to whether these should be deleted or amended,

should be contemplated from a practical point of view. The Commission therefore expressed the view that this

decision was one that had to be taken by the Council and the Board of Directors of the MMF in the light of the

financial practicalities and consequences of such a decision. The Commission was further of the opinion that the

various limiting and exclusionary provisions of Articles 46 to 48 of the Schedule to the Act should be reviewed

as a whole and not on a piecemeal basis. Accordingly the Commission recommended that "the MMF review all

the limiting and exclusionary provisions in the Schedule, and in so doing take into account the economic

practicabilities of the matter."

5.

On 16 July 1993 the Schedule to the Act was amended to provide for the establishment of a
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Directors for the MMF in accordance with another recommendation by the Melamet Commission of Inquiry.

The members of the new Board were appointed during the same month.

6.

In accordance with the recommendation of the Melamet Commission of Inquiry quoted in paragraph 4. above, the

Board of Directors of the MMF proceeded forthwith to consider and to review inter alia the limitations, in terms

of the provisions of Articles 46 and 47 of the Schedule to the Act, placed on the liability of the MMF in the case

of claims for compensation by passengers. The Board resolved not to support the abolition of these limiting

provisions just yet, in view of the cost of financing such an additional liability, but it did decide to support an

increase of the limits provided for in Articles 46 and 47 of the Schedule to the Act, from R25 000,00 to R50

000,00. Accordingly, and in terms of Article 19(e)(i)(cc) of the Schedule to the Act, the Board on 26 November

1993 recommended to the Council of the MMF that the Schedule to the Act be amended inter alia to that effect.

7.

The then Chairman of the Council of the MMF, Dr. P. J. Welgemoed, advised me on 30 March 1994 that, in

view of the seriousness of these amendments proposed by the Board of Directors, the matter had been referred to

Mr. Justice Melamet for his comments. Mr. Justice Melamet had subsequently recommended to Dr. Welgemoed

that the matter be referred to the South African Law Commission for a proper investigation. Dr. Welgemoed

advised that he had been in agreement with this recommendation and that he had consequently requested the then

Minister of Justice to assist in this regard. I have to date not yet been informed of the outcome of these

approaches to the South African Law Commission.

Ad paragraph 4.c) of the letter of the Registrar of the above Honourable Court dated 10 October 1995.

8.

After the approaches to the South African Law Commission referred to in paragraph 7. above, the management

of the MMF, in the spirit of the considerations which led to the appointment of the Melamet Commission of

Inquiry, commenced upon a process of comprehensive review of current motor vehicle accident

compensation legislation in South Africa, including, as a matter of course, the limiting provisions c^ifajned in

4/...



- 4 -

Articles 46 and 47 of the Schedule to the Act.

The MMF is aware that the provisions of the current motor vehicle accident compensation legislation dealing

with the terms and conditions for the payment of compensation, are essentially still the same as those first given

shape to in the Motor Vehicle Assurance Act, No. 29 of 1942, which marked the beginning of the State's

involvement in this area of daily life, until then governed by the ordinary principles of the common law. Over the

past fifty years the provisions have however been amended, adjusted and added to from time to time, often only

to counter or to accommodate the effect of a specific judgment or to cater for specific interests. The result, in my

view, is a rather complicated patchwork of rules and exceptions, some of which have largely lost their meaning,

while others are qualified by intricate definitions and formulations or subject to the specific interpretations given

to many of the provisions by the judiciary. The current motor vehicle accident compensation scheme is in my

and the MMF's views a far too complex and legalistic one, full of obstacles and hidden dangers and more or less

completely inaccessible to the average member of the public for whose general benefit this piece of social

legislation is intended to be. Moreover, the lack of certainty pervading the Act, the many confusing, antiquated

provisions resulting in real or perceived unfairness, and the open-ended, common-law based nature of the MMF's

liability encourage and invite costly litigation to such an extent that the sums of money the MMF has to pay in

respect of legal costs have come to constitute a serious drain on the MMF's already severely stretched funds. At

the same time this culture of litigation which has developed around motor vehicle accident compensation

legislation is diverting far too much of the MMF's finite resources away from the intended beneficiaries.

10.

The MMF is alive to the pressing need for comprehensive and far-reaching law reform in the field of motor

vehicle accident compensation legislation. The MMF is equally committed to the introduction of an alternative

scheme which is effective, rational, accessible, fair and, last but certainly not least, financially viable

justifiable.
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11.

It is respectfully submitted that it is not possible, however, to introduce such an alternative scheme without

proper prior, research, planning and consultation. As a first step in this process the present Minister of Transport

and Chairman of the Council of the MMF, Mr. S. R. Maharaj, requested me earlier in 1995 to prepare a White

Paper setting out the proposals for a new motor vehicle accident compensation scheme. A first draft has already

been submitted to the Chairman of the Board of Directors for his approval and onward transmission to Mr.

M aha raj and 1 expect the final document to be published for public comment during the first half of 1996. It is

unfortunately not possible for me to speculate about the date on which a new scheme could be implemented, but I

would like to point out that the processes of public consultation and of parliamentary approval tend to be time-

consuming.

12.

In view of the aforegoing, I submit with respect that in my opinion a finding by the above Honourable Court in

favour of the Applicant/Plaintiff and particularly the granting of an order in the form as requested by him, would

be seriously inopportune, would undermine the process of the reform of motor vehicle accident compensation

legislation and might have quite unforeseen financial implications for the MMF. I verily believe, further, that it

would in any event not be in the interests of good government if a finding that the subject limiting provisions arc

inconsistent with the Constitution, were to apply retrospectively, that is, in respect of claims that have arisen at

any time prior to the future date of commencement of a future legislative correction resulting from such a finding.

Any uncertainty with regard to the exact scope or range of such a finding, moreover, is bound to lead to further

costly litigation. In this regard I would like to point out, with respect, that although the present

Applicant/Plaintiff would then not benefit from a finding that the subject limiting provisions are inconsistent with

the Constitution, he has in fact been awarded very substantial compensation by the Workmen's Compensation

Commissioner, as appears more fully from the letter from the Office of the Commissioner annexed hereto and

marked Annexure "WBS 2".

13.

I have read the affidavit of JOHAN GEORGE SCHWALB filed together herewith, and I confirm tfAcontents

thereof.

V \ J
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W. B. SWANEPOEL

day of 1995, theSigned and sworn to before me at Pretoria on this lU

deponent having declared that he is acquainted with the contents of this statement a/ra that he comprehends it.

IONER OF OATHS


