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FOUNDING AFFIDAVIT 

 

 

I, the undersigned, 

 

NTOMBIZODWA YVONNE MGIDLANA 

 

do hereby make oath and say that: 

 

1 I am an adult woman. I am employed as a mail processor.  I reside at 

Flat 1002 in the building known as Lowliebenhof, situated at 191 Smit 

Street, Braamfontein, Johannesburg.  This flat is my only home.  I am the 

first applicant in these proceedings. 

 

2 I am duly authorised to depose to this affidavit on behalf of the second to 

fifteenth applicants.  They are all tenants in occupation of Lowliebenhof.  

Each of them occupies his or her flat in Lowliebenhof as their only home.  

My authority to depose to this affidavit on their behalf appears from their 

confirmatory affidavits, lodged together with this affidavit. 

 

3 The facts contained herein are, unless otherwise stated or indicated by 

the context, within my own personal knowledge and are, to the best of 
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my belief, both true and correct.  Where I make submissions of law, I do 

so on the advice of the applicants’ legal representatives, which I accept. 

 

4 The respondent is Aengus Lifestyle Properties (Pty) Ltd.  It is the owner 

of Lowliebenhof. 

 

5 The applicants apply to this Court for leave to appeal against the whole 

of the judgment and order of the Supreme Court of Appeal (“the SCA”) 

handed down in Maphango and Others v Aengus Lifestyle Properties 

(Pty) Ltd [2011] ZASCA 100 (1 June 2011).  In that decision, Brand JA 

(with Lewis, Cachalia, Shongwe JJA and Plasket AJA concurring) 

dismissed the applicants’ appeal against the judgment and order of the 

South Gauteng High Court.  That order declared all of the applicants’ 

leases with the respondent to have been validly terminated and ordered 

the eviction of nine of the applicants.  Eviction applications in respect of 

the other seven applicants were postponed to allow for the joinder of the 

City of Johannesburg and the submission of a report by the City on the 

availability of alternative accommodation to those seven applicants.   

 

6 The judgment and order of the SCA is annexed hereto, marked “A”. 

 

7 There were 18 appellants before the SCA.  Two of the appellants, 

MN Siguca and RR Masemola, were not evicted by the High Court.  They 

appealed against the decision of the High Court not to award them costs.  
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Their appeal was dismissed by the SCA.  They are not applicants in this 

application.  A third appellant, RG Mudua, who was evicted by the High 

Court, has passed away.  He too is not an applicant in this application.     

 

A INTRODUCTION 

 

8 The main issue before the High Court and the SCA was whether the 

respondent was entitled to terminate the applicants’ residential leases for 

the sole purpose of at least doubling the rent payable by the applicants, 

in circumstances where: 

 

8.1 clear contractual and legislative provisions governed the 

conditions under which the rent could be increased; 

 

8.2 the respondent terminated our leases in order to avoid 

compliance with those provisions; and 

 

8.3 the applicants would either be rendered homeless on eviction or 

be forced to suffer a significant reduction in our standard of 

living. 

 

9 At the time the respondent purported to terminate my lease, I was paying 

rent of R1300 per month.  The respondent proposed that I immediately 
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pay R3400 per month, an increase of R2100 (an additional 161%), or be 

evicted.  My monthly income at the time was R5000.  Some of my fellow 

applicants are in an even worse position.  For example, the fifth applicant 

was earning R3660 per month at the time and was required to pay an 

increased rental of R3800 per month (up from a rental of R1661.04 per 

month), being an additional 128%. 

 

10 On the undisputed facts: 

 

10.1 Each of the applicants’ leases contains express or implied terms 

which limit the increases in rental that can be imposed annually 

(“the escalation clauses”). 

 

10.2 Twelve of the applicants’ leases contain a provision which 

requires the respondent to approach the Gauteng Rental 

Housing Tribunal for leave to increase the rent payable beyond 

the margins set out in the escalation clauses.  Rent increases in 

excess of the margins permitted by the escalation clauses can 

only be imposed after the Tribunal has approved the increases 

and only to the extent of any approved increases (“the Tribunal 

clauses”). 
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10.3 Ten of the applicants’ leases contain provisions which give each 

of the lessees’ spouses and dependants an unconditional option 

to continue in occupation of Lowliebenhof under the terms of the 

lease, in the event that the lessee dies or becomes permanently 

disabled (“the succession clauses”). 

 

10.4 The respondent purported to have terminated the applicants’ 

leases for the sole purpose of imposing rent increases in excess 

of the margins permitted by the leases themselves.  

 

10.5 The respondent did not approach the Gauteng Rental Housing 

Tribunal for leave to impose the increases.  It simply purported 

to terminate the applicants’ leases and then invited us to enter 

into new agreements in terms of which our rent would be at 

least doubled. 

 

10.6 Seven of the applicants have no alternative accommodation 

available to them and would be rendered homeless were they 

forced to leave the property without the provision of alternative 

accommodation.  

 

10.7 The remainder of the applicants cannot find accommodation of 

the same standard and price as their present homes.  They 
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would accordingly have to accept a significant reduction of their 

standard of living if they were forced to leave the property and 

seek rental housing on the open market.  

 

10.8 None of the applicants can afford the increased rates of rental 

sought to be imposed by the respondent. 

 

11 The applicants contend that, in the circumstances of this case, the 

respondent’s purported termination of their leases is unlawful.  We say so 

for three separate and independent reasons: 

 

11.1 Each of our leases contains a tacit term that the termination 

clause cannot be employed to effect a rental increase in excess 

of the increment set out in the escalation clause.  Taking into 

account the express provisions of the leases themselves, and 

the circumstances in which they were concluded, the applicants 

contend that the parties who negotiated the leases would have 

agreed that the leases could not be terminated on notice in 

order to avoid the consequences of the escalation clauses.  

 

11.2 The termination of our leases, in the present circumstances, 

would be an unjustifiable infringement of our rights of access to 

adequate housing in terms of section 26 (1) of the Constitution. 
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In Jaftha v Schoeman 2005 (2) SA 140 (CC) (“Jaftha”), this 

Court held that security of tenure is a constituent of the right of 

access to adequate housing.  The termination of the applicants’ 

leases puts an end to our security of tenure.  Following the 

decision of the majority of this Court in Barkhuizen v Napier 

2007 (5) SA 323 (CC) (“Barkhuizen”), the applicants submit that 

the enforcement of the termination clause, on the facts of this 

case, and the consequent extinction of our security of tenure, 

would be contrary to public policy.   

 

11.3 The termination of our leases, in the present circumstances, 

constitutes an “unfair practice” in terms of section 4 (5) (c) of the 

Rental Housing Act 50 of 1999 (“the Rental Housing Act”), 

because it amounts to “oppressive or unreasonable conduct” in 

terms of Regulation 14 (1) (f) of the Gauteng Unfair Practices 

Regulations (GN 4004 of 2 July 2001).  It is, we submit, 

accordingly unlawful. 

 

12 Both the High Court and the SCA rejected each of these contentions. 

The applicants submit, with respect, that they did so erroneously.  The 

gravamen of both judgments was that the respondent was entitled to 

terminate the applicants’ leases in order to make (or increase) its profits 

in respect of Lowliebenhof.  Much was made in the SCA judgment (at 
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paragraph 25) of our supposed intention of forcing the respondent to run 

at a loss by holding it to the rates of rental currently provided for in our 

leases.  

 

13 However, that is simply not the applicants’ case.  In the first place, we do 

not contend that the respondent is never entitled to increase our rents.  

Our case is that the respondent is constrained by the lease agreements 

to increase our rents within the margins permitted by the escalation 

clauses.  If that does not yield returns to the respondent’s satisfaction, 

then it is entitled and required to act in terms of the Tribunal clauses, at 

least in relation to those of the applicants’ leases which contain such 

clauses.  

 

14 What the respondent may not do, the applicants submit, is circumvent 

those clauses by terminating the applicants’ leases on notice and 

unilaterally imposing massive rent increases as a condition for remaining 

in our homes.  That, we submit, is unlawful and unconstitutional on the 

bases set out above.  

 

15 In the second place, the applicants contend that the respondent has 

simply not shown that it is losing money on Lowliebenhof.  The only 

evidence it produces is an income and expenditure statement which 

shows that it is turning an annual profit on the property of over R600 000.  
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16 The applicants submit that each of the three bases upon which we 

challenge the termination of our leases raises a constitutional issue, or is 

connected with a constitutional issue.  The termination of our leases, we 

submit, clearly negatively infringes our constitutional rights of access to 

adequate housing in terms of section 26 (1) of the Constitution.  

 

17 Our second contention raises questions connected with the reach and 

application of the constitutionally informed public policy test in relation to 

the enforcement of contractual provisions.  Our third contention raises 

questions relating to the proper interpretation of the concept of an “unfair 

practice” in terms of the Rental Housing Act, which was enacted to give 

effect to section 26 of the Constitution.  These, we submit, are all 

constitutional issues. 

 

18 The applicants furthermore contend that it would be in the interests of 

justice for us to be granted leave to appeal to this Court.  This is 

because, having regard to the facts and circumstances set out in the 

remainder of this affidavit, there are reasonable prospects that this Court 

will reverse or materially alter the order of the SCA.  We furthermore 

contend that the issues raised in this case are all novel and of vital public 

interest.  As is set out more fully below, the decision of the SCA has 

made it very difficult, if not practically impossible, for others to challenge 
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unreasonable rent increases or oppressive or unreasonable conduct in 

terminating a lease in future.  We submit, with respect, that the decision 

of the SCA risks frustrating some of the most important purposes of the 

Rental Housing Act. 

 

19 In the remainder of this affidavit, I set out: 

 

19.1 The facts relevant to this application, almost all of which are 

common cause or undisputed. 

 

19.2 The bases upon which the applicants respectfully contend that 

the SCA’s decision is incorrect.  

 

19.3 The reasons why it would be in the interests of justice for this 

Court to grant leave to appeal. 

 

20 I turn to the relevant facts of this application. 

 

B THE RELEVANT FACTS 

 

21 Except where otherwise indicated, the facts set out in this section are 

undisputed or common cause. 
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22 The applicants entered into four different lease agreements with the 

previous owners of the property.  These are the “Ithemba” agreement, 

the “Union” agreement, the “Artisan” agreement and the “Eagle Creek” 

agreement.  Ten of the applicants entered into the Ithemba agreement, 

two into the Union agreement, two into the Eagle Creek agreement and 

only one into the Artisan agreement.  

 

23 All the agreements limit the increment at which our rent can be increased 

annually. 

 

23.1 In the Ithemba agreement, the permitted increment is 10% per 

annum and an amount equal to any increase in rates and taxes, 

statutory minimum wages, insurance premiums, lift maintenance 

costs, cleaning expenses or the prime rate of interest. These 

costs are to be distributed proportionately between each of the 

tenants covered by the lease. 

 

23.2 In the Union agreement, the increment is 15% per annum.  

 

23.3 In the Artisan agreement, the increment is limited to an amount 

equal to any increase in rates and taxes payable by the 

landlord, distributed pro rata between the tenants occupying the 

property.  
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23.4 The Eagle Creek agreement does not specifically provide for an 

increment but, by virtue of the provisions of section 5 (6) (c) of 

the Rental Housing Act, any escalation in rental must be 

“reasonable”.  The SCA adopted this approach in paragraph 6 

of its judgment.  Rent may also be increased by an amount 

equal to any increase in rates and taxes, statutory minimum 

wages, insurance premiums, lift maintenance costs, cleaning 

expenses or the prime rate of interest.  These costs are also to 

be distributed proportionately between each of the tenants of 

the property. 

 

24 Furthermore, the Ithemba and the Eagle Creek leases each contain the 

following almost identical provisions (the Tribunal clauses): 

 

Ithemba: 

“5.5 Notwithstanding anything to the contrary herein contained and 

should the provisions of any statutory Rental Body or Act or any 

amendment or replacement thereof, be or at any time during the 

operation or any renewal or extension of this lease, become 

applicable to the leased premises, the Lessor shall be entitled; 

5.5.1 to apply to any such competent authority having jurisdiction 

[for] authority to charge a higher rent for the leased premises 

than that provided in clause 5 (whether or not it has been 

adjusted in terms of this clause 5) and if such authority is 

granted, the Lessee undertakes, and it shall be obliged to 

pay as rent such amount as the Lessor is authorised to 
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charge with effect from the date fixed by the said competent 

authority; and 

5.5.2 subject to the approval of the competent authority whose 

approval is necessary, to increase the rent to the extent 

permitted by the said Act or any amendment or replacement 

thereof, if any of the amounts referred to and allowable in 

terms of [the clause permitting an increase proportionate to 

increased rates, taxes, insurance premiums, the prime 

lending rate and various maintenance costs] suffer any 

increase in respect of the premises, the Lessee hereby 

agrees to the increases with effect from the date on which 

such increases come into force.” (Underlining added) 

 

Eagle Creek: 

“3.7 Should the provisions of any statutory Rental Body or Act or any 

amendment or replacement thereof, be or at any time during the 

operation or any renewal or extension of the Agreement, become 

applicable to the Leased Premises, the Lessor shall be entitled; 

3.7.1 to apply to any such competent authority having jurisdiction 

[for] authority to charge a higher rent for the leased premises 

than that provided in clause 3 (whether or not it has been 

adjusted in terms of this clause 3) and if such authority is 

granted, the Lessee undertakes, and it shall be obliged, to 

pay as rent such amount as the Lessor is authorised to 

charge with effect from the date fixed by the said competent 

authority; and 

3.7.2 subject to the approval of the competent authority whose 

approval is necessary, to increase the rent to the extent 

permitted by the said Act or any amendment or replacement 

thereof, if any of the amounts referred to and allowable in 

terms of [the clause permitting an increase proportionate to 

increased rates, taxes, insurance premiums, the prime 

lending rate and various maintenance costs] suffer any 

increase in respect of the premises, the Lessee hereby 
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agrees to the increases with effect from the date on which 

such increases come into force.” (Underlining added) 

 

25 The applicants contend that the Tribunal clauses not only entitle, but also 

oblige, the respondent to apply to the Gauteng Rental Housing Tribunal 

for leave to increase rent beyond that specifically permitted by the leases 

themselves.  The applicants submit that the Rental Housing Act permits 

the Gauteng Rental Housing Tribunal to determine rentals in line with this 

clause.  The respondent has never disputed this contention.  It contends 

that it is entitled to avoid having to comply with the Tribunal clauses by 

terminating our leases on notice. 

 

26 The Ithemba agreement furthermore contains the following “succession 

clause” at clause 12.6: 

 

“Should the Lessee die or be permanently disabled then the Lessee’s wife 

or dependents may continue in occupation of the leased premises subject 

to fulfilment by them of the terms and conditions of this Lease 

Agreement.” 

 

27 The applicants contend that provisions of this nature (the Tribunal and 

succession clauses) are unusual in lease agreements.  They indicate that 

the parties to the agreement envisaged something more than an ordinary 

commercial lease.  They envisaged that the lessee would be provided 

with a degree of security of tenure which could not simply be ended by a 
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termination on notice for an improper, or constitutionally unacceptable, 

purpose. 

 

28 In 2003 the Gauteng Provincial Government provided an institutional 

subsidy in respect of Lowliebenhof.  The subsidy was paid to an entity 

called the Ithemba Property Trust which later lent money to Eagle Creek 

Investments. 

 

29 Between 2003 and 2006 the Ithemba Property Trust, then the owner of 

Lowliebenhof, concluded Ithemba leases with ten of the applicants.  The 

property was sold to Eagle Creek Investments who, in 2007, concluded 

Eagle Creek leases with two of the applicants.  The Artisan and Union 

leases (concluded by the remaining three applicants between 1994 and 

2000) predated the Ithemba and Eagle Creek leases. 

 

30 The money given by the Gauteng Provincial Government was used to 

refurbish the building and to partly subsidise the rental of two tenants 

whose eviction was originally sought in the High Court.  The High Court 

dismissed the applications brought against these two tenants.  There was 

no cross-appeal to the SCA against that order. 

   

31 The respondent purchased the property in mid-2008.  It alleges that soon 

thereafter it became clear that the rent payable by the applicants (and 
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presumably the other occupants of the property) in terms of their lease 

agreements was not sufficient to yield a return which would meet the cost 

of servicing the debt it had incurred to purchase the property.   

 

32 On 31 October 2008 the respondent’s managing agent sent a letter to the 

applicants indicating that it had been decided to “terminate existing 

leases and simultaneously offer all tenants new leases at the 

restructured rates”.  The letter further provides: “Please be advised that 

our position is that Aengus is fully entitled to proceed with its rental 

restructuring process and anybody who disregards our letters and fails to 

enter into new lease agreements with us in terms of the restructuring 

process will be liable to have legal proceedings instituted against them 

for eviction and/or for any unpaid rentals together with legal costs.” 

 

33 On 15 May 2009 the respondent took transfer of the property. 

 

34 In its founding affidavits in the High Court applications, the respondent 

alleged that it was making a loss on Lowliebenhof.  It claimed that its 

rental income from the building was being exceeded “by some margin” 

“by the overhead costs and finance charges associated with owning the 

building”.  
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35 In our first set of answering papers, the applicants denied the allegation 

that the respondent was making a loss on the building.  We also put the 

respondent to the proof of its allegations in this regard.  In a later 

supplementary replying affidavit, the respondent introduced a statement 

of its income and expenditure in respect of the property.  It alleged that 

the statement demonstrated that it was making a loss on the building. In 

fact, however, the statement records that the respondent made a profit in 

the year under review of more than R600 000.  

 

36 The respondent decided to increase the rent payable by its tenants, but 

was aware that the lease agreements prevented it from increasing rent in 

excess of the increments provided for in the escalation clauses. 

   

37 The respondent then decided that the only way for it to circumvent the 

limits of the escalation clauses was to terminate the leases on notice.  It 

presented the applicants with a choice: they could either enter into new 

lease agreements at rates of rental at least double those previously paid, 

or they should vacate the property. 

  

38 This “choice” was presented to the applicants in a notice entitled “Notice 

to Vacate”, which stated that:  

 

“We hereby issue you with notice to vacate your unit by no later than 

12:00 noon on [date]. 
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Should you wish to stay in unit [number inserted] Lowliebenhof, you will 

be billed [increased amount being charged] per month for basic rental.” 

 

39 The respondent did not approach the Gauteng Rental Housing Tribunal 

for permission to charge a higher rent. 

 

40 The applicants, including me, could not (and still cannot) afford to pay the 

increases demanded.  We can, though, afford to pay increases in line 

with the escalation clauses.  Nor can we afford to find accommodation of 

the same price and standard elsewhere.  Seven of us have no alternative 

accommodation available to us and would be rendered homeless if we 

were forced to leave the property. 

  

41 Despite an allegation by the respondent that alternative accommodation 

exists in and around the inner city, our investigation revealed that this is 

not so.  In addition, on the respondent’s own version, the average rate of 

rental in similar buildings in the surrounding area is three times the rent 

currently paid by us.  Accordingly we refused to accept the respondent’s 

purported termination of our agreements.  We remained in occupation 

and continued to pay the rental amounts originally agreed upon. 

 

42 On 7 May 2010 the High Court granted an order declaring that all of the 

applicants’ leases were validly terminated.  On 23 July 2010 the High 

Court granted the applicants leave to appeal that order to the SCA.  The 
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SCA heard the appeal on 17 May 2011 and dismissed it in its judgment 

delivered on 1 June 2011. 

 

43 The judgment of the SCA is dealt with below.  

 

C THE JUDGMENT OF THE SCA  

 

The Facts 

 

44 The factual matrix set out at paragraphs 4 to 11 of the SCA’s judgment 

is, with respect, not accurate.  The SCA found that the respondent was 

making a loss on the property because its finance overheads exceeded 

its rental income and because it had renovated the building for the 

benefit of the applicants and the other tenants (at paragraph 11).  

 

45 That was not the respondent’s case, and, in any event, cannot be true.  

The respondent’s case was that it acquired the property with bond 

finance.  After it acquired the property, so it said, it realised that the costs 

of bond finance on the property exceeded the income which could be 

derived from the applicants and the other tenants in terms of their current 

leases.  It alleged that it was making a loss on the property.  The 

applicants disputed this allegation in their answering affidavit and put the 

respondent to the proof of it.  In its first replying affidavit, the respondent 
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simply declined to present any evidence that it was making a loss on the 

property.  In a later supplementary replying affidavit it made the 

allegation again.  It produced an income and expenditure statement 

which ex facie the document demonstrated an annual profit of R600 000 

on its investment in Lowliebenhof.  The applicants’ submission was that 

the respondent had simply failed to demonstrate that it was making a 

loss on the property.  This submission was nowhere addressed in the 

judgments of the SCA or the High Court.  Nor was it the respondent’s 

case that its alleged loss arose from renovations for the benefit of the 

applicants.  

 

46 In any event, on the undisputed facts, Lowliebenhof comprises 60 flats, 

of which the applicants occupy 15.  It is not likely that the respondent is 

being forced to run the building at a loss simply because we insist on 

paying rent in accordance with the terms of our lease agreements.  

 

47 The SCA found (at paragraph 25) that if the applicants’ leases were to be 

maintained at the agreed rentals, the respondent’s business venture in 

the inner city of Johannesburg would run at a loss.  With respect, that is 

an erroneous finding.  On the respondent’s own version in its founding 

affidavits, “the current market related rentals in similar buildings in the 

Aengus property portfolio are three (3) times what [is] being paid by the 

Lowliebenhof tenants.”  The respondent’s business venture in the inner 
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city of Johannesburg is therefore not limited to Lowliebenhof.  Its leases 

with the applicants represent a tiny fraction of this business.   

 

48 However, the SCA relied on its erroneous findings, that the respondent’s 

business was operating at a loss and that it was doing so because it had 

renovated Lowliebenhof for the benefit of the applicants, to find that the 

termination of our leases was, in the circumstances, not unreasonable or 

unfair (at paragraph 25).  That was, with respect, incorrect. 

 

49 The applicants’ case, in any event, is that even if the respondent is 

making a loss on the property, it cannot simply terminate our leases.  It 

must apply to the Gauteng Rental Housing Tribunal for leave to increase 

our rent.  However, the fact that the respondent has not demonstrated 

that it was making a loss in the first place must surely count against it in 

the balancing of rights and interests central to the applicants’ arguments 

based on public policy and the Rental Housing Act.  

 

The Tacit Term Argument 

 

50 The applicants contend that each of their lease agreements contains a 

tacit term which prohibits the use of the termination clauses contained in 

them in order to impose a rent increase in excess of that permitted by the 

escalation clauses.  The applicants’ case is that, on an evaluation of the 
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express terms of the agreements (especially those agreements which 

contain the Tribunal and succession clauses), and taking into account the 

circumstances under which the agreements were entered into, this must 

be so.  

 

51 The SCA ought to have imported the tacit terms contended for by the 

applicants and erred in failing to do so. 

 

52 The SCA rejected the applicants’ contentions in relation to the tacit term.  

Despite an oblique reference to the Tribunal clauses at paragraph 6 of its 

judgment, the SCA’s rejection was without regard to the impact of the 

Tribunal and succession clauses on the factual matrix against which a 

tacit term may be inferred.   

 

53 The significance of the Tribunal and succession clauses was central to 

the applicants’ case and, I am advised, was argued at length before the 

SCA.  The applicants respectfully submit that the SCA’s failure to have 

regard to the impact of those clauses on the tacit term contended for 

before it constituted a material misdirection.  

 

54 The approach taken by the SCA was somewhat different.  In paragraph 

16 of its judgment, the SCA took the view that the express clauses of the 
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applicants’ leases no longer bind the respondent after the agreements 

are validly terminated.  

 

55 The applicants submit, with respect, that this simply begs the question. 

The question is whether the parties would have thought, at the time the 

agreement was concluded, that the respondent’s decision to charge rent 

not permitted by the lease was a valid purpose for which the lease could 

be terminated.  By way of example, we submit that the parties would 

surely not have agreed that the termination clause could be employed for 

an unlawful or discriminatory purpose (such as the termination of the 

leasehold rights of all Muslim people living at Lowliebenhof).  The SCA’s 

judgment presupposes that any landlord at any time can terminate any 

agreement with his or her tenants for any purpose, no matter how 

repugnant, and that the parties to a lease would never have agreed 

otherwise.  That, the applicants submit, cannot be correct, especially if 

our leases are interpreted in light of the rights and values enshrined in 

the Constitution.   

 

56 At paragraph 20 of its judgment the SCA expressly finds that tacit terms 

can never govern the motive for which a termination clause can be 

exercised.  The applicants submit that this is incorrect for the reasons set 

out above.  However, we furthermore submit, with respect, that the 

authority cited by the SCA (Bredenkamp v Standard Bank of South Africa 
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Ltd 2010 (4) SA 468 (SCA)) (“Bredenkamp”) does not support the 

proposition either.  It is true that the court in Bredenkamp found that the 

motive for the exercise of a contractual power is generally irrelevant to its 

lawfulness.  However, it allowed for an exception in the case of an abuse 

of rights.  That is exactly what the applicants contend for.  The applicants’ 

case is that it is an abuse of the respondent’s rights under the termination 

clause to terminate our leases in order to increase our rent beyond the 

margins permitted in the escalation clauses.  Taking into account the 

express terms of the agreement, and the circumstances under which it 

was concluded, the parties must have agreed at the time the lease was 

entered into that such a motive would be impermissible.  

 

57 At paragraphs 18 and 19 of its judgment, the SCA discussed the fact that 

the Ithemba lease explicitly makes the subsidy recipients’ leases 

terminable at the lessees’ will.  It held that this counts against any 

inference that there were limits on the exercise of the termination clause 

where the lessee was not a subsidy recipient.  

 

58 However, this finding ignores the fact that the Tribunal clause applies to 

all of the lessees under the Ithemba agreement, whether they were 

subsidy recipients or not.  The Tribunal clause prohibits rent increases 

beyond the increment set out in the escalation clause without the leave of 

a “competent authority” (i.e. the Gauteng Rental Housing Tribunal).  The 
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Tribunal clauses are manifestly intended to insulate the lessees against 

substantial, unjust or unwarranted rent increases beyond those set out in 

the escalation clauses.  The parties would surely have agreed that the 

Tribunal clause could not be neutered by the invocation of the right to 

terminate on notice.  The SCA’s judgment fails, with respect, to come to 

grips with this submission.  

 

59 At paragraph 21 of its judgment, the SCA finds that the parties are 

unlikely to have agreed to a term that gave the applicants an indefinite 

right to occupy the property “without being entitled to terminate the 

agreement, even when the enterprise seeks to be commercially viable”.  

Leases of indefinite duration are well known in our law (which the SCA 

accepts at paragraph 28 of its judgment).  In any event, that was not, with 

respect, the impact of the tacit term contended for.  The Tribunal clauses 

themselves prescribe what must happen when the landlord seeks to 

extract greater income from the property.  They point affirmatively to the 

proposition that the respondent would not be permitted to terminate the 

applicants’ leases to extract a higher rental from Lowliebenhof without, at 

the very least, first approaching the Gauteng Rental Housing Tribunal for 

leave to exceed the margins set out in the escalation clauses.  The 

applicants therefore do not submit that the respondent be forced to 

accept a commercially intolerable position without redress. 
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60 The applicants also do not contend for a tacit term which forbids the 

respondent from bringing the lease to an end.  The applicants agree that 

the respondent would be entitled to cancel on breach.  There are also a 

variety of situations in which the respondent would be able to terminate in 

the absence of breach.  These would include selling the property free of 

occupation, undertaking substantial renovations, changing the property 

into an office block or demolishing Lowliebenhof altogether.  

 

61 For all of the above reasons, the applicants submit that the SCA 

incorrectly rejected our submission that a tacit term forbade the 

termination of our leases in the circumstances of this case.  

 

The “Reasonableness and Fairness Argument” and Constitutionally Informed 

Public Policy 

 

62 The SCA’s characterisation of the public policy case before it is not, with 

respect, entirely accurate.  At paragraphs 22 to 25 of the judgment, the 

SCA addresses what it incorrectly termed the applicants’ argument that, 

“as a matter of public policy, our courts will not give effect to the 

implementation of a contractual provision which is unreasonable and 

unfair.” (at paragraph 22) 
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63 This was, with respect, never the applicants’ case.  The applicants have 

always accepted that reasonableness and fairness are not freestanding 

requirements for the exercise of a contractual right.  The applicants’ 

public policy case has always been based firmly on the impact of the 

respondent’s exercise of its rights under the termination clause on our 

constitutional rights of access to adequate housing.  Following the 

decision of this Court in Barkhuizen (especially at paragraphs 56 to 61), 

the applicants contend that the duty to act fairly and reasonably arises 

only when the exercise of a contractual power affects an identified 

constitutional right or value.  

 

64 Simply put, the applicants’ case is that it is an unfair and unreasonable 

infringement of the applicants’ rights of access to adequate housing for 

the respondent to be permitted to terminate our leases: 

 

64.1 in order to increase our rentals by a margin and in a manner 

prohibited by the leases themselves; and 

 

64.2 in a manner that would deprive the applicants of their access to 

their only home, especially when homelessness or a significant 

diminution of our standard of living would follow. 
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The SCA simply did not address this aspect of the applicants’ argument. 

The applicants submit that it erred in failing to do so and that it should 

have upheld these contentions. 

 

65 The basis of the error was, we submit, the SCA’s artificial separation 

between the question of fairness and reasonableness and the impact the 

termination of our leases had on our rights in terms of section 26 (1) of 

the Constitution.  Our constitutional rights are dealt with in paragraphs 26 

to 30 of the SCA judgment.  The question of fairness is dealt with (and 

disposed of) independently in paragraphs 22 to 25.  This approach was 

incorrect.  What the SCA should have done is considered whether the 

infringement of our rights under section 26 (1), by the respondent’s 

exercise of its contractual powers, was reasonable and fair in all the 

circumstances of this case.  

 

66 Without analysing the issue of fairness and reasonableness in light of the 

interests and values protected by section 26 (1) of the Constitution, the 

SCA deprived itself of the opportunity to strike the balance required by 

the public policy test.  

 

67 It is primarily for that reason that the SCA was able to approve in 

unqualified terms of the respondent’s “business venture” in paragraph 25 

of its judgment.  Without a consideration of the impact of the 
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respondent’s commercial agenda on the applicants’ constitutional rights, 

there was no reason to subject the commercial operations of the 

respondent to constitutional control.  

 

68 In any event, we submit that the SCA clearly erred in its characterisation 

of what the respondent’s commercial enterprise entailed.  There was no 

suggestion that the respondent terminated the applicants’ leases “to save 

its business from commercial demise” (as the SCA suggests in 

paragraph 25).  All the respondent suggests (without, we submit, any 

satisfactory evidence) is that it is currently making a loss on its 

investment in Lowliebenhof.  It does not suggest that it risks financial ruin 

unless the applicants’ leases are terminated.  The respondent has never 

suggested, for example, that it is unable to apply to the Gauteng Rental 

Housing Tribunal for leave to charge a higher rent, as most of the 

applicants’ leases require it to do.  

 

69 Another reason why the SCA did not consider the question of fairness 

together with the question of the infringement of the applicants’ 

constitutional rights may be due to its erroneous assumption that section 

36 of the Constitution is relevant to constitutional challenges to the 

enforcement of contractual terms.  In paragraph 26 (d) of its judgment, 

the SCA states that where the enforcement of a contractual term is 

subjected to constitutional challenge, it is necessary to ask “whether the 
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rights so infringed . . . can in principle be limited in terms of s 36 of the 

Constitution.  If so, the second question is whether the limitation brought 

about by the enforcement of the contractual provision is fair and 

reasonable in the circumstances.”    

 

70 I am advised that this finding is at odds with the decision of this Court in 

Barkhuizen where it was held, at paragraphs 23 to 30, that the limitations 

clause plays no role in assessing constitutional challenges to contractual 

terms.  To the extent that the SCA decided differently in Bredenkamp, I 

respectfully submit that it did so incorrectly. 

 

71 In any event, the SCA did not engage in a limitations analysis.  This is 

because it found that the right to security of tenure in section 26 (1) was 

not infringed by the termination of the applicants’ leases.  The SCA 

accepted that the negative aspect of the applicants’ section 26 (1) rights 

operated horizontally as against the respondent.  However, it held that 

the applicants’ argument lost sight of the fact that a “lessee of property 

has no security of tenure in perpetuity” (at paragraph 28) because a 

lease entails, by its very nature, an agreement from the outset that “the 

lessee’s security of tenure will never endure beyond the notice period” (at 

paragraph 29).  This is because the applicants’ “security of tenure was 

circumscribed by the leases themselves” (at paragraph 30). 
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72 We submit, with respect, that these findings are erroneous.  If accepted, 

no termination of any lease in accordance with its termination provisions 

could ever infringe a constitutional right, no matter how repugnant the 

motive for termination.  

 

73 The applicants do not contend for leases in perpetuity.  We submit that, 

having concluded leases which gave effect to our constitutional right of 

access to adequate housing (including our right to security of tenure), the 

termination of our leases inevitably affects our rights of access to security 

of tenure.  

 

74 What the applicants say is that our leasehold rights can only be 

terminated in a manner that does not result in an unfair or unreasonable 

infringement of our right of access to adequate housing.  If it does, the 

termination is contrary to public policy.  Whether the infringement is fair 

and reasonable depends on the circumstances of the case.   

 

75 For the reasons set out elsewhere in this affidavit, we submit that the 

exercise of the respondent’s rights in terms of the termination clauses in 

our leases was an unreasonable and unfair infringement of our rights of 

access to adequate housing.  In the circumstances, the enforcement of 

the termination clause was contrary to public policy.  
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76 In the SCA, the applicants sought to illustrate this argument by analogy 

with the bond execution process.  In the same way as execution against 

a person’s home limits his or her section 26(1) rights, the termination of a 

residential lease inevitably limits a person’s existing access to adequate 

housing.  It extinguishes his or her tenure and allows the owner of the 

property to sue for eviction. 

 

77 The SCA distinguished the bond execution process on the basis that the 

“the right of the owner to possession is of indefinite duration” (at 

paragraph 30).  We submit that the distinction is more apparent than real.  

Millions of people across South Africa lease their primary residence for 

periods of indefinite duration.  A bondholder’s right to ownership of his or 

her home is subject to the terms of the bond agreement.  For the duration 

of the bond, the right to ownership is subject to payment of the principal 

debt secured by the bond.  In short, both the leaseholder’s rights and the 

bondholder’s rights are circumscribed by contract.  We submit that there 

is no reason why a leaseholder should be denied the protection of the 

rights in section 26 (1) of the Constitution.  In dealing with a person’s 

constitutional right of access to adequate housing, it should not matter if 

that person’s right to possession was acquired through a lease or a bond.  

In both cases, the constitutional rights at issue may only be infringed in a 

manner that is not unfair or unreasonable. 
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78 In addition, were it to become settled law that the exercise of a residential 

lessor’s rights under a termination clause can never infringe a lessee’s 

right of access to adequate housing, millions of people would have no 

constitutional protection at all beyond their rights to protection from 

arbitrary eviction.  I am advised that this Court has already held in Jaftha 

that, where tenure rights are extinguished, constitutional and statutory 

protections against arbitrary eviction are insufficient to protect the 

interests safeguarded by the negative aspect of section 26 (1) of the 

Constitution (at especially paragraph 13). 

 

79 For the reasons set out above, the applicants respectfully submit that the 

SCA erroneously rejected their arguments based on public policy. 

 

The Impact of the Rental Housing Act 

 

80 Finally, the applicants contend that the SCA erroneously held that the 

termination of our leases did not constitute an “unfair practice” in terms of 

section 4 (5) (c) of the Rental Housing Act.  That section prohibits the 

termination of a residential lease “on grounds which constitute an unfair 

practice”.  The applicants contended that the termination of our leases in 

the circumstances of this case constituted “oppressive or unreasonable 

conduct”.  This is proscribed as an “unfair practice” in terms of Regulation 
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14 (1) (d) of the Gauteng Unfair Practices Regulations, made in terms of 

the Rental Housing Act.  

 

81 The SCA rejected these contentions on two bases.  First, it found that the 

termination of a lease agreement was not a “practice” for the purposes of 

section 4 (5) (c) of the Rental Housing Act.  What the Act contemplates, 

according to the SCA, is “incessant and systematic conduct by the 

landlord which is oppressive or unfair”.  The termination of a lease is 

conduct by the landlord “on an isolated occasion” and does not therefore 

qualify as a “practice” (at paragraph 34). 

 

82 This finding is, with respect, erroneous.  It undermines the very purpose 

of section 4 (5) (c) of the Act because it means that no termination of any 

lease agreement could ever, by definition, be unfair, no matter how 

unlawful, egregious or oppressive the conduct underlying the termination 

is.  This cannot have been what the legislature intended when it passed 

the Rental Housing Act.  

 

83 In any event, it has long been accepted in the context of labour law that 

an unfair practice can be a single act (for example a dismissal can be 

unfair).  It need not be “incessant or systematic”.  The applicants submit 

that the concept of “unfair practice” in terms of the Rental Housing Act is, 

at least in this respect, no different. 
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84 Secondly, the SCA found that, in any event, the conduct complained of 

by the applicants was not “unreasonable or unfair, let alone oppressive”.  

For the reasons set out above in this affidavit, the applicants respectfully 

submit that this finding was erroneous. 

 

85 The applicants submit that it is unreasonable and oppressive to terminate 

a person’s residential leasehold rights: 

 

85.1 to implement massive increases in rent prohibited by the leases 

themselves;  

 

85.2 to avoid the application of clear contractual and legislative 

provisions governing the procedural and substantive conditions 

under which rent may be increased; and 

 

85.3 in circumstances where the lessee faces homelessness or at 

the very least a substantial diminution of his or her standard of 

living. 

 

86 For the above reasons, it is submitted that the SCA ought to have found 

that the respondent’s termination of the applicants’ leases constituted an 

unfair practice in terms of the Rental Housing Act. 
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D THE INTERESTS OF JUSTICE 

 

87 Having regard to the analysis of the SCA’s judgment set out above, I 

respectfully submit that there are reasonable prospects that this Court 

will reverse or materially alter the order of the SCA. 

 

88 I am furthermore advised and respectfully submit that this application 

plainly raises constitutional issues.  These issues are: 

 

88.1 whether the termination of a residential lease agreement is 

subject to any constitutional or statutory control; 

 

88.2 if so, what the constitutional standard for the lawful termination 

of a residential lease agreement is; 

 

88.3 the role of the Constitution in the interpretation of contracts, 

especially where a tacit term is sought to be introduced; 

 

88.4 the reach and application of the constitutionally-informed public 

policy test in the law of contract, especially in so far as it applies 

to contracts which give effect to the right of access to adequate 

housing in section 26 (1) of the Constitution; and 
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88.5 the reach and application of the concept of an “unfair practice” 

as between landlord and tenant, in circumstances where the 

concept is adopted to give effect to constitutional rights.   

 

89 As set out above, this application raises issues of the utmost public 

importance and interest.  The SCA’s decision has far-reaching 

consequences for the legal regulation of the landlord-tenant relationship 

and significantly narrows the range of circumstances in which a tenant 

can demand reasonable and lawful conduct from his or her landlord.  

 

90 The SCA’s decision leaves the way open for any landlord to simply 

terminate the lease of a tenant on notice in order to avoid having to act 

reasonably and lawfully in terms of the Rental Housing Act, the lease 

itself or the Constitution.  The SCA appears to have decided that the 

termination of a lease cannot itself be challenged except on grounds 

contained in the contract itself.  In practice, this means that it will never 

be possible to hold a landlord to constitutional or statutory standards of 

reasonableness, because a landlord will respond to any attempt to do so 

by terminating a tenant’s lease.  That, the applicants submit, cannot be 

constitutionally correct. 
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91 For all of these reasons, the applicants respectfully submit that it is in the 

interests of justice to grant us leave to appeal to this Court.  We therefore 

request this Court to grant the relief sought in the notice of application to 

which this affidavit is attached. 

 

 

___________ ______________________ 
NTOMBIZODWA YVONNE MGIDLANA 

 
The deponent has acknowledged that she knows and understands the contents of 
this affidavit which was signed and sworn to before me at                           on this 
the  day of  2011, the regulations contained in Government 
Notice No. 1258 of 21 July 1972, as amended and Government Notice No. R 1648 
of 17 August 1977, as amended having been complied with. 
 
 
 

      
COMMISSIONER OF OATHS 

 


