
 
IN THE CONSTITUTIONAL COURT 

 
 
                                                CCT  03/09 
        CCT 09/09 
 
 
In the matter between: 
 
 
WILLEM STEPHANUS RICHTER  Applicant 
 
 
and 
 
 
THE MINISTER OF HOME AFFAIRS First respondent 
 
THE ELECTORAL COMMISSION  Second respondent 
 
THE MINISTER OF FOREIGN AFFAIRS Third respondent 
 
 
 

APPLICANT'S HEADS OF ARGUMENT 
_______________________________________________________ 
 
 
INTRODUCTION: 

 

1. The applicant applies under case number CCT 09/09 in terms of section 

8 of the Constitutional Court Complementary Act, 13 of 1995, and Rule 

18 of the rules of this Court for confirmation of the order of 

unconstitutionality in case number TPD4044/2009.1 

 

                                            
1 Notice of Motion, Bundle “B”, p. 188 
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2. It is respectfully submitted that the initial application for direct access 

brought under case number CCT 03/09 has become moot, and that an 

order in terms of prayer 2 of the Notice of Motion2 in the confirmation 

proceedings would be proper in the circumstances. 

 
 

3. The purpose with these heads of argument is not to rehash what was 

argued in the Court a quo and, in the process, to amplify such argument.  

 

4. The undersigned are satisfied that the judgment of the Court a quo by 

and large fairly reflects what was argued. 

 

5. The undersigned wish to start off by adding some aspects we anticipate 

will be debated in this Court. 

 

URGENCY: 

 

6. In paragraph 53 of the answering affidavit3 of the Electoral Commission, 

there is a detailed argument accusing the applicant of creating very real 

difficulties for the Electoral Commission by bringing this application on an 

urgent basis at a very late stage. 

 

                                            
2 Ibid 
3 Bundle “C”, p. 36 - 39 
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7. The applicant is not to be blamed.  He was in the Republic of South 

Africa in 2004 and indeed cast his vote.  At that time he would not have 

given section 33 of the Electoral Act, 1998, a thought. 

 

8. However, as is to be expected, when realising that elections are to take 

place during the first half of 2009, he enquired about the possibility of 

voting from the United Kingdom towards the end of 2008.  On being told 

that there would be a problem, the applicant did not delay in bringing the 

application in any way. 

 

9. A counter-argument is perhaps more persuasive.  The counter-argument 

is that the President of the Republic of South Africa and the Electoral 

Commission are to be blamed for the present difficulty.  The actions of 

the Electoral Commission must be judged against the background of 

section 5(1) of the Electoral Commission Act 51 of 1996.  It reads: 

 

  "The functions of the Commission include to –  

 

  … 

 

  (b) ensure that any election is free and fair; 
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  (c) promote conditions conducive to free and fair 

elections; 

 

  … 

 

  (j) continuously review electoral legislation and 

proposed electoral legislation, and to make 

recommendations in connection therewith." 

 

10. A chronology of events reflect the following: 

 

23/01/2009 Application of the Democratic Alliance in the CPD of the 

High Court served upon the Electoral Commission. 

 

26/01/2009 Richter application in the TPD of the High Court served 

upon the Electoral Commission. 

 

03/02/2009 Richter application argued in the TPD of the High Court.  

Judgment to be handed down on 09/02/2009. 

 

04/02/2009 A-Party application for direct access to the above Court 

served on the Electoral Commission. 
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05/02/2009 Moloka application in the CPD of the High Court served 

upon the Electoral Commission. 

 

09/02/2009 Judgment in the Richter matter. 

 

11. In the face of all of the above, the Electoral Commission elected to be 

secretive about whether a decision was taken about the date of the 

election. 

  

12. According to the papers of the Electoral Commission, the date of the 

elections had not been determined prior to 9 February 20094. 

 

13. The President announced the date in Parliament on 10 February 2009 

and published the notice in terms of section 27 of the Electoral Act in the 

Government Gazette on 12 February 2009. The President did so 

knowing full well that there is a judgment of the High Court regarding the 

constitutionality of section 33 which impacts on the fundamental right of a 

million5 to two million South African citizens to vote. Taking into account 

that the electorate totals approximately 23 million, that figure amounts to 

between 4% and 8% of the electorate. By calling an election against 

such a background, the President jeopardised the integrity of the 

elections.  

                                            
4 Para 39 of the IEC’s answering affidavit: Bundle “B” p. 264 
5 Par 79 of the IEC’s answering affidavit, Bundle “B”, p. 49 
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14. The Electoral Commission does not inform the Court whether it 

attempted to persuade the President to decide on a later date so as to 

strengthen our constitutional democracy. 

 

15. It is submitted that in the circumstances, it was incumbent upon the 

Electoral Commission to do everything in its power to stay the elections.  

Any argument raised by the Electoral Commission regarding logistical 

difficulties must be considered against this background.  Such 

submission is made on the basis that it was the view of the Electoral 

Commission in the Court a quo, as well as in this Court, that applications 

of the nature presently before this Court should be discouraged. 

 

16. At the risk of stating the obvious, it must be pointed out that the election 

may take place as late as 13 July 2009. No cogent argument is 

advanced by any of the respondents why it could not wait so as to afford 

this Court an opportunity to adjudicate this issue without undue haste. 

 

17. In the circumstances, and if there is to be any insurmountable obstacle 

raised on the part of the Electoral Commission, it will be submitted that 

the Electoral Commission is the author of the predicament and that it is 

to be blamed if the voters of the Republic of South Africa cannot go to 

the polls on 22 April 2009. 
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IS THE EXTENSION OF VOTES TO SOUTH AFRICANS WORKING ABROAD 

A POLICY MATTER THAT SHOULD BE LEFT FOR THE LEGISLATURE TO 

DECIDE UPON?  

 

 

18. The "policy" of the Constitution of the Republic of South Africa is clear.  It 

states that the Republic of South Africa is founded on inter alia universal 

suffrage, a common South African citizenship in which all citizens are 

equally entitled to the rights of citizenship and every adult citizen has the 

right to vote in elections for any legislative body established in terms of 

the Constitution. There is no qualification of the aforegoing to be found in 

the Constitution. 

 

19. The Minister of Home Affairs does not inform the Court why the right to 

vote was limited in the way section 33 does. 

 

20. What the Court does know is that in 2003, the Minister of Home Affairs, 

Dr Buthelezi, was overruled by the President and the Cabinet when he 

attempted to provide for all South Africans abroad to vote.  He even 

informed Parliament at the time that it may become constitutionally 

problematic because it allows certain citizens abroad for temporary 

purposes to vote, whilst depriving others who are in a similar situation of 

the same opportunity. 
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21. The Electoral Commission (even though one should not expect an input 

from the Commission) provided some information on the thinking behind 

the limitation. In argument in the court a quo adv. Ismael Semenya on 

behalf of the Electoral Commission told the court that a person outside 

South Africa “with no intention to return at all” loses his right and does 

not have the vested interest of a citizen to influence the polity. 

 
22. It is respectfully submitted that that is not a sound reason, because one 

does not find it in section 33 and the Constitution does not deal with 

temporary absence. 

 

23. The applicant therefore submits that the Constitution is clear and that it is 

ultimately the domain of this Court to interpret the Constitution.  

 

THE FREEDOM FRONT PLUS, INKATA FREEDOM PARTY, DEMOCRATIC 

ALLIANCE AND MOLOKA APPLICATIONS: 

 

24. The applicant does not intend in any way to plough with the other 

applicants’ heifers by utilising the facts and arguments detailed in such 

various applications. 
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25. Having said that, the Court is requested to take into consideration such 

facts and circumstances when deciding upon the application of Mr 

Richter. 

 
 

THE CONSTITUTION 
 
 
26. It is to this Court that the applicant turns to enforce his constitutionally 

guaranteed right to vote against the machinery of State. The applicant 

relies on the supremacy of the Constitution as enunciated by this Court 

as follows: 

 

“The Constitution is the supreme law of this country, and 

no law, conduct, norms or values that are inconsistent with 

it can have legal validity, which has the effect of making 

the Constitution a system of objective, normative values 

for legal purposes. . . . The entrenchment of fundamental 

rights and values in the Bill of Rights, however, enhances 

their protection and affords them a higher status in that all 

law, State actions, court decisions and even the conduct of 

natural and juristic persons may be tested against them 

and all private law rules, principles or norms, including 

those regulating the law of delict, are subjected to, and 
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thus given content in the light of the basic values in the Bill 

of Rights.”6  

 

and 

 
“Where we used to have a supreme Parliament, we now have 

a supreme Constitution. The Constitutional Court has been 

given the responsibility of being the ultimate guardian of the 

Constitution and its values. Section 167(4) thus confers 

exclusive jurisdiction to this Court in a number of crucial 

political areas which include the power to decide disputes 

between organs of State in the national and provincial 

sphere, to decide on the constitutionality of any 

parliamentary or provincial Bill, to decide on the 

constitutionality of any amendment to the Constitution and 

to decide whether Parliament or the President has failed to 

fulfil a constitutional obligation.”7 

 

and he turns to this Court for help: 

 

                                            
6 Van Eeden v Minister of Safety and Security (Women’s Legal Centre Trust, as Amicus Curiae) 

2003 (1) SA 389 (SCA) at par [12] 
 
7 President of the Republic of South Africa and Others v South African Rugby Football Union and 

Others 1999 (4) SA 147 (CC) at par [72] 
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“This Court occupies a special place in our constitutional 

order. It is the highest Court on constitutional matters and is 

the ultimate guardian of our Constitution and its values.”8 

 

 

A STATE AND ITS CITIZENS 

 

27. It is submitted that a state should be slow to disown and reject its 

citizens. Such an action is, in the words of another applicant, “profoundly 

hurtful”. It is in the words of Justice Sachs in the August-case, the 

stripping of a citizen of his “badge of dignity”. 

  

28. It should rather cherish its citizens and maintain a relationship with them.  

It cannot expect of its citizens to be loyal if the state itself is disloyal. 

 

29. The state should do so for no other reason than that it is proper. 

 

30. Having said that, it is pointed out that in being loyal, the State is 

protecting its manpower and expertise. 

 

31. Furthermore, the state should not on the one hand reject and disown its 

citizens but on the other call upon them to continue to pay taxes and to 

                                            
8 Doctors for Life International v Speaker of the National Assembly and Others 2006 (6) SA 416 

(CC) at par [22] 
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perform military service, should it become necessary.  This argument will 

be expanded upon at the hearing. 

  

32. The permanence of the bond of a person with the country of his/her birth 

and youth may be best illustrated by referring to numerous songs of the 

world over many years. Examples that spring to mind are songs such as 

“Guantanamera”. Others include: 

  

“Beyond the Mountains: 

 

There lies a world beyond the mountains, 

There lies a world for me to see, 

And I must go beyond the mountains, 

And leave the home so dear to me. 

 

... 

 

My father lived beneath the mountains,  

As did his father long ago, 

And I was born beneath the mountains, 

They are the only home I know. 

 

... 
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And so farewell, oh, friendly mountains, 

The time has come for me to roam, 

And e’er I go beyond the mountains, 

I know my heart will long for home.” 

 

 and  

 

“Dear Fatherland, Farewell: 

 

Farewell to thee, my Fatherland, 

Dear Fatherland, farewell. 

You will always be my Fatherland, 

Dear Fatherland, farewell. 

 

Though I journey to a distant shore, 

I remain your son forever more, 

Dear Fatherland, farewell! 

 

... 

 

I will long to walk your meadows fair. 

I will yearn to breathe your fragrant air! 
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Dear Fatherland, farewell! 

 

Till the moment when I’m homeward bound, 

Dear Fatherland, farewell. 

And I stand again, on cherished ground, 

Dear Fatherland, farewell! 

 

...” 

 

THE RIGHT TO VOTE: 

 

33. The gist of this application can be summarised by quoting from the 

judgment of Justice Sachs in the August-case9:  

 

  "Universal adult suffrage on a common voters' roll is one of 

the foundational values of our entire constitutional order. 

The achievement of the franchise has historically been 

important both for the acquisition of the rights of full and 

effective citizenship by all South Africans regardless of race, 

and for the accomplishment of an all-embracing nationhood. 

The universality of the franchise is important not only for 

nationhood and democracy. The vote of each and every 

citizen is a badge of dignity and of personhood. Quite 
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literally, it says that everybody counts. In a country of great 

disparities of wealth and power it declares that whoever we 

are, whether rich or poor, exalted or disgraced, we all belong 

to the same democratic South African nation; that our 

destinies are intertwined in a single interactive polity. Rights 

may not be limited without justification and legislation 

dealing with the franchise must be interpreted in favour of 

enfranchisement rather than disenfranchisement."10 

 

34. Section 1 of the founding provisions of our Constitution declares that: 

 

  "The Republic of South Africa is one, sovereign, democratic 

state founded on the following values: 

 

  (a) Human dignity, the achievement of equality and the 

advancement of human rights and freedoms. 

 

  (b) … 

 

(c) ... 

 

                                                                                                                                  
9 August and Another v Electoral Commission and Others, 1999 (3) SA 1 CC 
10 At para 17 
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  (d) Universal adult suffrage, a national common voters 

roll, regular elections and a multi-party system of 

democratic government, to ensure accountability, 

responsiveness and openness." 

 

35. The right to political participation is a fundamental human right, which is 

set out in a number of international and regional human-rights 

instruments. In most of these instruments, the right consists of at least 

two elements: a general right to take part in the conduct of public affairs; 

and a more specific right to vote and/or to be elected. Thus art 25 of the 

International Covenant on Civil and Political Rights (ICCPR) provides:  

 

  "Every citizen shall have the right and the opportunity, 

without any of the distinctions mentioned in art 2 and 

without unreasonable restrictions:  

 

 (a) To take part in the conduct of public affairs, directly 

or through freely chosen representatives;   

 

(b) to vote and to be elected at genuine periodic 

elections which shall be by universal and equal 

suffrage and shall be held by secret ballot, 
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guaranteeing the free expression of the will of the 

electors."11 

 

36. The African Charter on Human and Peoples' Rights (African Charter), 

adopted on 27 June 1981, which was acceded to by South Africa country 

on 9 July 1996. The African Charter is even more specific than the 

ICCPR in spelling out the obligation of State parties to ensure that people 

are well informed of the rights in the African Charter. The relevant articles 

are arts 9,   13 and 25 which provide:  

 

"Article 9  

 

1. Every individual shall have the right to receive 

information.  

 

2. Every individual shall have the right to express and 

disseminate his opinions within the law.   

 

. . .  

 

                                            
11 As quoted in Doctors for Life International  v Speaker of the National Assembly and Others 

2006 (6) SA 416 (CC) at par [90] 
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Article 13  

 

1. Every citizen shall have the right to participate freely 

in the government of his country, either directly or 

through freely chosen representatives in accordance 

with the provisions of the law.  

 

. . .  

 

Article 25  

 

State parties to the present Charter shall have the duty to 

promote and ensure through teaching, education and 

publication, the respect of the  rights and freedoms 

contained in the present Charter and to see to it that these 

freedoms and rights as well as corresponding obligations 

and duties are understood." 

 

37. Similarly, the American Convention on Human Rights provides in art 23 

that all citizens shall enjoy the right and opportunity "to take part in the 

conduct of public affairs, directly or through freely chosen 

representatives".  
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38. The Harare Commonwealth Declaration proclaims the 'individual's 

inalienable right to participate by means of free and democratic 

processes in framing the society in which he or she lives".  

 

39. The Inter-American Democratic Charter reaffirms that "the participatory 

nature of democracy in [the American] countries in different 

aspects of public life contributes to the consolidation of democratic 

values and to freedom and solidarity in the Hemisphere". It further 

asserts that  

 

"(i)t is the right and responsibility of all citizens to 

participate in decisions relating to their own development. 

This is also a necessary condition for the full and effective 

exercise of democracy. Promoting and fostering diverse 

forms of participation strengthens democracy."  

 

40. The right to vote is entrenched in Section 19 of our Constitution which 

provides in the Bill of Rights: 

 

 "POLITICAL RIGHTS  

 

 19 (1) ... 
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  (2) … 

 

  (3) Every adult citizen has the right –  

 

   (a) to vote in elections for any legislative body 

established in terms of the Constitution, and to 

do so in secret; and 

 

(b) …." 

40.1 (own underlining) 

 

41. The history of denial to the vast majority of this country's citizens is the 

context in which the right to vote must be interpreted. Given the history of 

disenfranchisement in our country, the right to vote occupies a special 

place in our democracy.12  

 

42. Any limitation of this right must be supported by clear and convincing 

reasons. If the government seeks to disenfranchise a group of its citizens 

it must place sufficient information before the Court demonstrating what 

purpose the disenfranchisement is intended to serve and to evaluate the 

policy considerations on which such decision was based.13 

 

                                            
12 Per Ngcobo J in Doctors for Life International  v Speaker of the National Assembly and Others, 

supra, paras 107 to 109 
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43. To limit the right to vote Parliament would have to do so in terms of a law 

of general application which meets the requirements of reasonableness 

and justifiability as set out in section 36 of the Constitution (the limitations 

clause).14 

 

44. Any limitation of the rights of citizens to vote would have to pass 

constitutional scrutiny: 

 

"In a country of great disparities of wealth and power it [the 

right to vote] declares that whoever we are, whether rich or 

poor, exalted or disgraced, we all belong to the same 

democratic South African nation; that our destinies are 

intertwined in a single interactive policy. Rights may not be 

limited without justification and legislation dealing with the 

franchise must be interpreted in favour of enfranchisement 

rather than disenfranchisement."15 

 

                                                                                                                                  
13 Minister of Home Affairs v NICRO and Others  
14 Limitation of Rights 

36.(1) The rights in the Bill of Rights may be limited only in terms of law of general application to 
the extent that the limitation is reasonable and justifiable in an open and democratic society 
based on dignity, equality and freedom, taking into account all relevant factors including- 

a) the nature of the right; 
b) the importance of the purpose of the limitation; 
c) the nature and extent of the limitation; 
d) the relation between the limitation and its purpose; and 
e) less restrictive means to achieve the purpose. 

(2) Except as provided in subsection (1) or in any other provision of the Constitution, no law 
may limit any right entrenched in the Bill of Rights. 
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45. Universal suffrage is extended to all citizens of South Africa who are: 

 

"(a) equally entitled to the rights, privileges and benefits 

of citizenship; and 

 

(b) equally subject to the duties and responsibilities of 

citizenship." 16 

 

46.  The Bill of Rights guarantees that every South African has the right to: 

 

46.1 Freedom of movement; 

  

46.2 Leave the Republic; 

  

46.3 … 

  

46.4  …17 

 

47. Citizenship, and the attendant right to vote is not affected or diminished 

when a citizen exercises his or her right to freedom of movement or 

residence. 

 

                                                                                                                                  
15 Par 17 of the August case 
16 Section 3(3) of the Constitution 
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48. The Electoral Act effectively denies all citizens working abroad (who are 

not employed by Government or fall within certain narrowly defined 

classes) from their right to vote, while the Constitution permits all citizens 

to stand for election. No explanation is apparent as to why a person who 

qualifies to be a candidate should be disqualified from voting just 

because he or she is working abroad. 

 

49. The right to vote places a duty on the legislature and the executive to 

facilitate public participation in the conduct of public affairs by ensuring 

that this right can be realised. For this purpose the Second respondent 

was established. The right to vote which is fundamental to democracy 

requires proper arrangements to be made for its effective exercise.18 

 

50. It has been highlighted by this Court that: 

 

  "The importance of the right to vote is self-evident and can 

never be overstated. There is, however, no point in 

belabouring its importance and it is sufficient to say that the 

right is fundamental to a democracy, for without it there can 

be no democracy. But the mere existence of the right to vote 

                                                                                                                                  
17  Section 21 of the Constitution. 
18 Yacoob J in New National Party of South Africa v Government of the Republic of South Africa 

and Others 1999 (3) SA 191 CC 
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without proper arrangements for its effective exercise does 

nothing for a democracy; it is both empty and useless"19  

 

and  

 

 "The right to vote contemplated by s 19(3) is therefore a 

right to vote in free and fair elections in terms of an electoral 

system prescribed by national legislation which complies 

with the aforementioned requirements laid down by the 

Constitution. The details of the system are left to Parliament. 

The national legislation which prescribes the electoral 

system is the Electoral Act".20 

 

51. During the 1994 elections, South Africans who were outside the Republic 

during the voting period could vote at foreign voting stations without even 

having to apply for special votes. No distinction was drawn between 

different classes of citizens (i.e. government employees or privately 

employed citizens).21 

 

52. Before its amendment, the 1998 Electoral Act provided that certain 

classes of voters (i.e. those absent from the Republic on government 

service) could apply for special votes, but s33(1)(b) provided that the 

                                            
19 Ibid at par 11 
20 At paras 13 to 14 
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second Respondent could "prescribe other categories of persons 

who may apply for special votes".22 

 

53. In 2003, s33(1) was amended to limit the class of citizens who may apply 

for special votes to –  

 

  "temporary absence from the Republic for purposes of a 

holiday, a business trip, attendance of a tertiary institution 

or an educational visit or participation in an international 

sports event, if the person notifies the Commission within 

15 days after the proclamation of the date of the election, of 

his or her intended absence from the Republic, his or her 

intention to vote, and the place where he or she will cast his 

or her vote." 

 

54. The gradual watering down of the right to vote is inexplicable, arbitrary 

and inconsistent with the word and spirit of the fundamental right to vote 

contained in the Constitution. 

 

                                                                                                                                  
21 Electoral Act 202 of 1993, section 25 
22 Act 73 of 1998, section 33 
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EQUALITY 

 

55. Section 9 of the Constitution protects the right to equality. This entails 

that the law will protect and benefit people equally and not discriminate 

unfairly against people or categories of people. 

 

56. Using the test into a violation of the equity clause tabulated in Harksen v 

Lane23, it is clear that the differentiation in S 33 of the Electoral Act is 

unconstitutional: 

 

56.1 The provision differentiates between categories of people: 

government employees, students, businessmen, holidaymakers 

and athletes taking part in international sporting events are 

accommodated, but the rest (i.e. privately employed people, aid 

workers, lecturers etc.) are not. The differentiation does not bear 

a rational connection to any legitimate government purpose. The 

law will violate S 9(1) if there is no rational connection between 

the differentiation and the purpose. As the Constitutional Court 

said in Prinsloo v van der Linde24: 

 

   "In regard to mere differentiation the constitutional 

state is expected to act in a rational manner. It 

                                            
23 1998 (1) SA 300 (CC) para 53 
24 1997 (3) 1012 (CC) 
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should not regulate in an arbitrary manner or 

manifest 'naked preferences" that serve no 

legitimate governmental purpose, for that would be 

inconsistent with the rule of law and the fundamental 

premises of a constitutional state. The purpose of 

this aspect of equality is, therefore, to ensure that 

the state is bound to function in a rational manner."25 

 

56.2 The next question is whether the differentiation amounts to unfair 

discrimination: This entails a two-stage enquiry: 

 

56.2.1 Does the differentiation amount to "discrimination"? The 

answer has to be "YES" – objectively, the differentiation 

is based on grounds which have the potential to impair 

the fundamental human dignity of persons, or to affect 

them adversely in a comparably serious manner. To 

disallow a class of citizens from exercising their right to 

vote just because those citizens are outside of the 

country for different reasons than other classes of 

citizens also outside of the country cannot be anything 

but "discrimination".  

 

                                            
25 Para 25 
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56.2.2 Is it "unfair discrimination"? Again, it is submitted that the 

answer has to be in the affirmative. The discrimination 

amounts to favouritism of, most prominently, employees 

of the government. Also, they need not even comply with 

the procedural requirements of notice. The discrimination 

impacts directly on the applicant's right to vote, which is 

a fundamental right guaranteed by the Constitution, and 

to which the Electoral Act should give effect. 

 
 

 
56.3 Although this form of discrimination is not one of the so-called 

"listed grounds", it is respectfully submitted that it is analogous. It 

is unfair discrimination to exclude certain classes of citizens from 

exercising their right to vote whilst allowing others (who have no 

distinguishing features other than their reason for being abroad) 

to vote. In Larbi-Odam v MEC for Education (North-West 

Province)26 the exclusion of non-citizens from appointment in 

permanent teaching posts was held to be unfair discrimination. 

 

                                            
26 1998 (1) SA 745 (CC). In Union of Refugee Women and Others v Director: Private Security 

Industry Regulatory Authority and Others 2007 (4) SA 395 (CC) it was held that a particular 
law violated S 9 of the Constitution if it, inter alia, differentiated between people and categories 
of people and that differentiation bore a rational connection to a legitimate government 
purpose, but amounted to unfair discrimination which was not justified under the limitations 
clause of the Constitution. 
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56.4 Finally it is submitted that the discrimination is of the worst kind 

imaginable. To favour government employees over people in the 

private sector smacks of totalitarianism – i.e. the exact opposite 

to the democratic state envisioned in the Constitution.  

 

56.5 Lastly, it has to be determined whether the provision can be 

justified under the limitation clause. It is respectfully submitted 

that it can not: although the right to vote may be limited by law of 

general application, that law must meet the requirements of 

reasonableness and justifiability set out in S 36 of the 

Constitution.27  

 

56.6 Section 36 calls for a proportionality analysis in which the 

question ultimately –  

 

"is one of degree to be assessed in the concrete 

legislative and social setting of the measure, paying 

due regard to the means which are realistically 

available in our country at this stage, but without losing 

sight of the ultimate values to be protected".28 

 

                                            
27 August and Another v Electoral Commission and Others, 1999 (3) SA 1 (CC) paras 22  and 23. 
28 S v Manamela and Another (Director-General of Justice intervening) 2000 (3) SA 1 (CC), 

quoted with approval in Minister of Home Affairs v Nicro and Others 2005 (3) SA 280 (CC) 
para 33 
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"In a justification analysis facts and policy are often 

intertwined … A legislative choice is not always subject 

to courtroom fact-finding and may be based on 

reasonable inferences unsupported by empirical data… 

If the [policy] concerns are of sufficient importance, the 

risks associated with them sufficiently high, and there 

is sufficient connection between means and ends, that 

may be enough to justify action taken to address them. 

Where justification depends on factual material, the 

party relying on justification must establish the facts 

on which the justification depends. Justification may, 

however, depend not on disputed facts but on policies 

directed to legitimate government concerns. If that be 

the case, the party relying on justification should place 

sufficient information before the Court as to the policy 

that is being furthered, the reasons for that policy and 

why it is considered reasonable in pursuit of that policy 

to limit a constitutional right. That is important, for if 

this is not done the Court may be unable to discern 

what the policy is, and the party making the 

constitutional challenge does not have the opportunity 

of rebutting the contention through countervailing 

factual material or expert opinion. A failure to place 
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such information before the Court, or to spell out the 

reasons for the limitation, may be fatal to the 

justification claim. There may, however, be cases 

where, despite the absence of such information on the 

record, a court is nonetheless able to uphold a claim of 

justification based on common sense and judicial 

knowledge.29 

 

56.7 It is respectfully submitted that the only argument on behalf of the 

respondents can be risks for the integrity of the polling process, 

and a strain on financial and logistical resources available.  

 

56.8 It is respectfully submitted that any argument about the integrity 

of the polling process falls away when regard is had to the fact 

that the logistical arrangements have to be made for the classes 

of citizens abroad who are allowed to bring out special votes.  

 

 
56.9 The only remaining issue is be financial, and it is respectfully 

submitted that the costs of transporting extra ballot papers to and 

from South African embassies, High Commissions and 

consulates would not place an undue burden on the respondents' 

resources. Any risks attendant to the bringing out of special votes 

                                            
29 Minister of Home Affairs v Nicro and Others, supra para 35. 
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will be the same as those existing for the special votes which are 

allowed in S 33 as it stands. 

 

56.10 As succinctly put by Jan Albert van der Westhuizen, the then 

Chief of Staff in the Ministry of Home Affairs: “The permutation 

of possibilities to the administrative execution of a legal and 

just political decision/instruction or decision/instruction by 

a competent court is only limited by the ingenuity and will of 

the civil servant tasked to execute such 

decision/instruction.”30 

 

THE APPLICANT: 

 

57. As set out in the founding affidavit, the applicant is a patriotic South 

African who is working in the United Kingdom to gain experience as a 

teacher. He has every intention to his homeland at the end of the year, 

but wants to exercise his right to vote in the coming general election.  

 

58. The applicant is a South African citizen, and domiciled in South Africa. 

 

59. Although the applicant's loyalty to the Republic of South Africa is 

impeccable, it is respectfully submitted that the right to vote vests in 

                                            
30 See: Submissions on behalf of Inkatha Freedom Party as amicus curiae. 
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every South African citizen, even emigrants who have no intention to 

return to South Africa.31 

 

60. The applicant's right to vote is effectively denied by the Electoral Act 

which discriminates between citizens in the position of the applicant on 

the one hand, and government employees, holidaymakers, 

businessmen, students and international athletes on the other. It is 

respectfully submitted that this result is not only untenable in view of the 

fundamental right to vote contained in Section 19, but is also in conflict 

with Section 9 which guarantees equal enjoyment of all rights and 

freedoms. 

 

61.  In the premises it is respectfully submitted that this Court should grant 

an order as prayed for in the notice of motion. 

  

SIGNED at PRETORIA on this 25th day of FEBRUARY 2009.   

 

 

 
Q PELSER SC 
 
 
 

 

                                            
31 Compare Section 20 which provides that no citizen may be deprived of citizenship with Section 

21 which entrenches the right of every citizen to leave the Republic. 
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