
 

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 

 

CASE NUMBER:  

 
 
In the matter between: 
 

 

JACOBUS BOGAARDS Applicant 
 
 
and 
 
 

THE STATE 
  Respondent 
 
 
  

AFFIDAVIT 

 

I, the undersigned, 

JACOBUS BOGAARDS 

declares under oath as follows: 

1.  

The contents of this affidavit fall within my personal knowledge unless 

otherwise stated. 
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2.  

THE PARTIES: 

2.1 The Applicant is JACOBUS BOGAARDS an adult male residing on 

the farm Waterbessiefontein, Modimolle and employed at 

Vaalbos Plaveisel CC, a duly incorporated Close Corporation 

which is conducting business from the said farm. 

2.2 The Respondent is THE STATE as represented by the National 

Director of Public Prosecutions Church Square Pretoria. 

3. 

PURPOSE OF THE APPLICATION: 

This is an application for leave to appeal to the above Honourable 

Court against the conviction of the Applicant for contravening section 

115(e) Act 111 of 1998 (The Correctional Services Act) and the 

sentence of five (5) years imprisonment imposed by the Supreme Court 

of Appeal. 
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4. 

BACKGROUND: 

4.1 Applicant was originally charged in the Regional Court, sitting at 

Modimolle, with his wife for contravening Section 11 and 12 of 

The Protection of Constitutional Democracy against Terrorist 

and Related Activities Act, Act 33 of 2004 (The Terrorism Act).  

It was alleged that they harboured two escaped trialists of the 

so-called “Boeremag” trial on their farm after they disappeared 

from the High Court in Pretoria.  They were also in addition 

charged that they failed to report the presence of the escapees 

Van Rooyen and Gouws to the Police.  (Count 2) 

4.2 As an alternative to Count 1 they were charged with 

contravening Section 115(e) of the Correctional Services Act for 

harbouring and concealing escaped offenders. It was common 

cause that the warrants (Form J7) directing the Head of C-Max 

prison to detain Van Rooyen and Gouws were issued and 

signed by a policeman. 
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4.3 They were both convicted by the Regional Court for 

contravention of Section 11 and 12 of the Terrorism Act.  

Applicant was sentenced to:  “Five years imprisonment of which 

two years imprisonment is suspended for the period of five 

years on condition that the accused is not convicted of any 

offence mentioned under part 1, part 2 and part 3 of chapter 2 of 

Act 33 of 2004 and was also sentences in respect of count two 

to undergo one year imprisonment.  The sentence on count two 

was to run concurrently with the sentence of count one”. 

4.4 In view of the convictions on the main Count of Count 1 it was 

not necessary for the Magistrate make any finding as to the guilt 

of the Applicant with respect to the alternative Count. 

4.5 Leave to appeal was granted to the North Gauteng High Court.  

The High Court (Murphy J and Dalamo AJ) dismissed the 

appeal of the Applicant and confirmed the convictions and 

sentences imposed but upheld the appeal of his wife against 

both her convictions and the sentence. 

4.6 Leave was granted to Applicant to appeal to the Supreme Court 

of Appeal against both his convictions and the sentence. 
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4.7 The Supreme Court of Appeal on 21 November 2011 upheld the 

appeal to the extent that the convictions and sentences imposed 

on the main count (Count 1) and Count 2 were set aside but 

Applicant was found guilty on the alternative count of 

contravention of Section 115(e) of the Correctional Service Act 

and was sentenced to undergo five years imprisonment. 

4.8 It is against the latter conviction and sentence that leave to 

appeal is sought to the above Honourable Court. 

4.9 The Supreme Court of Appeal was not unanimous. Seriti JA, on 

the one hand, concluded that the appeal should be dismissed 

and the sentences imposed by the Magistrate be confirmed. 

Leach JA, on the other hand, concluded that the appeal should 

be upheld and the convictions and sentences be set aside. 

4.10 Maya JA (Mhlantla JA concurring) were of the view that the 

appeal should ultimately fail on a different basis.  They found 

that the State proved that Applicant contravened the provisions 

of section 115(e) and imposed a sentence of 5 years 

imprisonment. 
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4.11 Mthiyane JA concurred in the judgment of Maya JA and 

Mhlantla JA. 

4.12 A copy of the judgment is attached hereto as ANNEXURE “A” 

to which the Honourable Court’s attention is respectfully drawn.   

5. 

CONSTITUTIONAL BASIS OF THE APPEAL 

5.1 The appeal turns, firstly, on the interpretation of the provisions 

of the Correctional Services Act.  The conviction offends the 

Applicant rights contained in Section 35(3)(I) read with Section 

1, 2 and 8 of the Constitution of South Africa 1996 (The 

Constitution). 

5.2 Secondly, the sentence imposed by the Supreme Court of 

Appeal induced a sense of shock and is disturbingly 

inappropriate.  The Supreme Court of Appeal sentenced the 

Applicant as court of first instance because the applicant was 

neither convicted nor sentenced on the alternative count by any 

of the lower courts. The sentence imposed on the lesser offence 
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is heavier than the sentence originally imposed on the more 

serious offence. (Count 1, main count).  The Supreme Court of 

Appeal also erred by not notifying the Applicant that the 

sentence might be increased. The Supreme Court of Appeal in 

addition erred by taking into account as an aggravating 

circumstance that the escapees were in fact persons who 

committed acts of terrorism. The Court should have disregarded 

those facts when imposing sentence.  The Applicant was 

sentenced for harbouring terrorists notwithstanding his acquittal 

on Count 1(main Count) and Count 2. The right to a fair trial 

entrenched in Section 34 of the Constitution was therefore 

violated. 

  

   5.3 Finally, the trial was unfair in that cross-examination was 

disallowed with respect to evidence of the period of time the 

police spent on the farm observing the farmhouse and farm 

before they were detected by Applicants dogs on the day of 

their arrest.  

 

6. 
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THE CORRECTIONAL SERVICES ACT: 

6.1 Section 6(1)(a) of the Correctional Services Act provides: “A 

person may not be committed to a prison without a valid warrant 

for his or her detention”.   

6.2 “Prisoner” is defined in Section 1 as:  “Any person whether 

convicted or not who is detained in custody in any prison or who 

is being transferred in custody or is en route from one prison to 

another”. 

6.3 “Prison” is defined as:  “Any place established under this Act as 

a place for the reception, detention, confinement or treatment of 

persons liable to detention in custody or detention in placement 

under protective custody, and or land, out buildings and 

premises adjacent to any such place and used in connection 

therewith and all land, branches, out stations, camps, buildings, 

premises or places to which any such person have been sent 

for the purpose of imprisonment, detention, protection, labour, 

treatment or otherwise, and all quarters of correctional officials 

used in connection with any such prison and for the purposes of 
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section 115 and 117 of this Act includes every place used as a 

police cell or lockup”. 

6.4 “Prisoner” and “prison” were substituted by “inmate” and 

“correctional centre”. 

6.5 Section 115(e) of the Correctional Services Act reads:  “Any 

person who harbours or conceals or assist in harbouring or 

concealing an escaped offender is guilty of an offence and liable 

on conviction to a fine or to imprisonment for a period not 

exceeding ten years or to such imprisonment without the option 

of a fine or both”.  (Emphasis added throughout) 

6.6 For a person to be classified as a “prisoner” such person has to 

be detained in terms of a valid warrant of detention in a “prison” 

as prescribed by Section 6(1)(a) of the Correctional Services 

Act.  Section 6(1)(a) makes it clear in simple language that a 

valid warrant of detention is an absolute requirement for a 

person to be detained in a “prison”. If a person is so detained in 

terms of a valid warrant he is classified as a “prisoner” as 

defined by the Correctional Services Act.  Put differently, a 

person held in a prison without a valid warrant of detention 
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cannot be a “prisoner” as defined in the Correctional Services 

Act.  The provisions of that Act is not applicable if a person is 

not detained as a “prisoner” in a prison as defined in the Act.  

To bring a person within the purview of the Correctional 

Services Act his detention in a prison has to be in terms of a 

valid warrant of detention. The operation of the Correctional 

Services Act is therefore only triggered when a person is 

committed to a prison in terms of a valid warrant of detention. It 

presupposes three jurisdictional facts: 

 (a) a court order to be detained; 

 (b) a valid warrant of detention; and   

 (c) actual detention in custody in a prison as defined in the Act. 

 The onus was on the State to prove that the above mentioned 

jurisdictional facts had been established for the detainees to be 

described a “prisoner” as envisaged by Section 1. The 

Correctional Services Act, in other words, cannot come into 

operation where a person is detained in a prison in terms of an 

order of court only. The Act, by virtue of Section 6(1)(a), can 

only come into operation when a person is committed to a 

prison in terms of a valid warrant of detention. It matters not that 

a warrant of detention cannot supersede a court order. The 
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question whether a detainee is a “prisoner” as defined in the 

Correctional Services Act depends ultimately on the validity of 

the warrant of detention which is prerequisite for the Act to 

applicable.  

6.7  The statutory offence created by the Section 115(e) of the 

Correctional Services Act of harbouring and assisting escaped 

offenders can only be committed by the Applicant if:  

           (a)  the escapees were held in custody in a prison in terms of a 

valid warrant of detention; and 

           (b)  the escapees escaped from custody; and 

            (c)  the escapees were offenders; and 

             (d) the Applicant harboured and assisted them. 

           “Offender” is not defined in the Act. I will return to meaning to be 

ascribed to the word. 
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6.8  A person detained in a prison in terms of an invalid warrant of 

detention cannot be defined as a “prisoner”. Such detention  

offends the provisions of Section 12(1)(a) of the Constitution.  

See:  Arse v Minister of Home Affairs 2010(7) BCLR 640 

SCA at para 10. 

See Also:  Bula and Others v Minister of Home Affairs and 

Others (589/11) [2011] ZASCA 209 (29 November 2011) at 

para 84. 

6.9 Section 6(1)(a) has to be interpreted strictly and must be 

regarded as peremptory as it deals with the liberty of persons.  

A finding by this Court that section 12(1)(a) of the Constitution 

has been breached must by necessary implication mean that 

the offence created by Section 115(e) cannot be committed. It 

follows that the provisions of Section 115(e) of the Correctional 

Services Act could not be contravened by Applicant. The 

escapees should have been charged for committing the 

common law crime of escaping from custody (or contempt of 

court).    
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           See:  R v Msuida 1912 TPD 419 at 422. 

6.10   The escapees that have escaped between the courtroom and the 

holding cells as the place where they were being held in terms 

of the court order refusing them bail (and not in terms of valid 

warrants of detention) cannot be convicted under the 

Correctional Services Act for escaping from custody for the 

simple reason that the Correctional Services Act does not 

operate against them because they were not detained in terms 

of valid warrants of detention and because they were not 

offenders as they were not yet convicted. In addition they could 

not fall within the definition of “prisoner” because they were not 

held in terms of a valid warrant of detention. Nor could the place 

where they were detained be a “prison” as defined.   

6.11 “Offender” is not defined in the Act.   

6.12 Section 115(e) must be strictly interpreted.  The legislator had 

deemed it fit not to make it an offence to harbour “any person” who 

has escaped from custody but to confine the offence to an “offender” 

who has escaped, although it is an offence for “any person” to 

escape from custody. 
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 See:  Section 117(a) of the Correctional Services Act. 

6.13 Section 115(a)(b) and (c) refers to “prisoners”.  No reference is made 

in these subsections to “offender”.  Section 115(d) and (e) refer to 

“offenders” in contradistinction to “prisoners”.   The legislator has 

made a clear distinction between “prisoners” and “offenders”.   

6.14 The word “offender” in its ordinary sense means a person who has 

committed an offence.  In Mutasa and Others v Greenfield N.O 

1959 (3) SA 42 (FSC) at 52H – 53A it was said:  “I first deal with the 

meaning of the word “offender”.  It was submitted that on the 

authority of Barnard v Gorman 1941 A.C. 378 the word must here be 

taken to include persons suspected or accused, but not yet 

convicted of an offence.  I cannot accept the submission.  The 

decision was based on the words of a specific statutory provision, 

which were such as to require that the extended meaning should be 

applied, or absurdity will result.  Nothing of the kind arises here.  

“Offender is in its ordinary sense means a person who has 

committed an offence.  So far from there being any suggestion of a 

different meaning in the context here.  I think the very strongest 

grounds exist for adopting the narrower interpretation”.  
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6.15    Viscount Simon LC stated in Barnard v Gorman supra that:  “The fact 

is that the word “offender” has both a narrower and a wider meaning 

(rather like the word “reus” in Latin).  It may have a stricter meaning 

of one who is guilty of an offence, but it also sometimes has the 

meaning of a person who is under accusation of having committed 

an offence”. The case of Barnard v Gorman supra turned on the 

interpretation of the specific wording of Section 186 of the Customs 

Consolidation Act 1876.  It was held that on a proper interpretation of 

the Section the word “offender” included a person who is suspected 

on reasonable grounds to have committed the offence.  It is not the 

case with respect to the wording used in Section 115(e). The 

narrower interpretation of the word should be followed if regard is 

had to the Legislators choice of words in Section 115(a),(b) and (c) in 

contradistinction to the deliberate choice of the word “offender” in 

Section 115(d) and (e).  If the Legislator intended to adopt a wider 

meaning to include both convicted and unconvicted detainees it 

could also have used the word “prisoner” in Section 115(e) instead of 

“offender”. 

7. 

However, I must also point out that the Afrikaans version of Section 115(e) 

refers to “ingehoudende” (inmate).  The English text of the Correctional 
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Services Act was signed by the State President.  The stricter meaning of 

“offender” should therefore be followed. 

8. 

I will now deal with the reasoning of the majority judgment of the Supreme 

Court of Appeal set out in paragraph 13, 14 and 15 of the judgment and then 

with the minority judgment.   

 

 

 

9. 

The majority accepted, without deciding, that the escapees were held in 

terms of a valid detention warrant during the court session. The majority 

accepted that the warrants were valid because they were issued by the 

police in terms of a long standing practice that allowed the police to issue the 

detention warrants. The majority lost with respect sight of the import of the 

judgment in S v Motsasi SACR 1998(2) 35(W) at 57 c – i where the 
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following guidelines were approved:  “Sekere riglyne is by ooreenkoms 

tussen die Direkteur-Generaal van Justisie, die Nasionale Kommissaris vir 

Korrektiewe Dienste, die Nasionale Kommissaris van die Suid-Afrikaanse 

Polisiediens en die Prokureur-Generaal, Witwatersrand se Plaaslike Afdeling 

voorgestel, wat soos volg lui: 

“(1) Dat ten opsigte van elke beskuldigde in aanhouding „n lasbrief tot 

aanhouding (Vorm J7) ten aansien van elke uitstel datum uitgereik 

moet word en dat elke sodanige Vorm J7 volledig voltooi en die 

korrekte uitstel datum ingevul moet word; 

(2) Dat daardie gevalle waar die voorsittende Regter/landdros gelas dat 

die verhoor in „n bepaalde saak vroeër as die gewone sittingstyd van 

„n hof aanvang moet neem, „n endossement tot dien die effekte op 

die Vorm J7 aangebring word; 

(3) Dat waar die voorsittende regter nie geneë is om die Vorm J7 self te 

onderteken nie, moet die Griffier of „n senior beampte van sy 

personeel die Vorm J7 onderteken en toesien dat dit behoorlik 

voltooi is en waar toepaslik dit „n endossement soos bedoel in para 2 

hierbo vervat; 

(4) Dat vir doeleindes van die uitvoering van para 3 hierbo moet die 

betrokke Regter sekretaris of sekretaresse die Griffier of sodanige 

senior beampte (in paragraaf 3 hierbo bedoel) van enige spesiale 

reëling in verband met die hof se sittingstye verwittig‟. 
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Die hof onderskryf graag hierdie riglyne en bedank diegene wat daarby 

betrokke was vir hulle hulp in verband daarmee.  Dit is onnodig om die 

riglyne deel van die hof se bevel te maak.  Dit is trouens ook verkeerd om dit 

so star en ombuigsaam vas te lê.  Dit moet egter beklemtoon word dat 

hierdie riglyne geensins die betrokke bepalings van die Kode Griffiers 

vervang nie dit vul dit slegs aan. 

By bogemelde riglyne behoort daar, onses insiens, bygevoeg te word dat 

geen polisiebeampte of gevangenisbeampte „n gevangene van „n hof af 

behoort te ontvang sonder „n volledige voltooide J7 lasbrief nie.  Artikel 

27(2)(a) van die Wet op Korrektiewe Dienste 8 van 1959, maak natuurlik 

reeds vir laasgenoemde voorsiening, maar so riglyn sou die vereiste 

beklemtoon”. 

See also: Zealand v Minister of Justice and Constitutional 

Development and Another 2008 (4) SA 458 CC at para 7. 

10. 

There is no doubt that the so-called established procedure followed by the 

police at the High Court in Pretoria was in direct conflict with the agreed 

guidelines adopted at the enquiry conducted by De Villiers R in terms of 
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Section 342(a)(3) of the Criminal Procedure Act 51 of 1977.  The agreement 

setting out the guidelines to be followed and the requirement that warrants of 

detention have to be issued at all times by the presiding Judge, his secretary,  

Registrar or senior officials in the office of the Registrar were sanctioned by 

the Court as far back as 1998.  The procedures followed by the police clearly 

disregarded those requirements.  The acceptance by the majority that the 

warrants are valid renders the judgment and the agreed guidelines hollow 

and without effect. The rule of law and the doctrine of pacta sunt servanda 

are simply reduced to an irrelevant incident by the Supreme Court of Appeal. 

The guidelines adopted by all the role players should have been 

implemented by the police without fail. Their failure to comply with the agreed 

guidelines should have been severely censured, not underwritten where the 

guidelines agreed upon between all role players and approved by the court 

were disregarded with impunity for almost 10 years.  The practice followed 

by the police cannot be elevated to an acceptable and lawful practice 

because it endured undetected for a considerate period of time.  Such a 

notion is contrary to the constitutional values underpinned by the rule of law 

and in direct conflict with the purpose and outcome of the enquiry 

painstakingly conducted by de Villiers J in which the police played a 

significant part.  Warrants (of detention) are inter alia processes of the Court 

which may only be issued by the presiding Judge and the duly appointed 

officials in terms of the Supreme Court Act of 1959 to issue process of the 

Court in the office of the Registrar.  Such officials certainly are not 
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policemen. The police cannot under any circumstance issue warrants of any 

description and then execute the very same warrants. The procedure 

followed by the State to issue the warrants of detention was procedurally 

flawed and unfair. Thus the warrants were null and void. 

See: S v Coetzee 1997 (3) SA 527 CC at para 159. 

See also:  Section 34 read with Section 36 of Act 59 of 1959. 

11. 

The majority held that it matters not even if it is accepted that the warrants of 

detention may have been defective and invalid. They held that the order of 

court would prevail in such circumstances.  I have already pointed out that 

the provisions of the Correctional Services Act can only be applicable if such 

a person is detained in a “prison” in terms of a valid warrant of detention.  

The majority did not consider the peremptory provisions of Section 6(1)(a).  

The provisions of the Correctional Services Act cannot therefore be 

applicable where a person is detained in custody in terms of a court order in 

the absence of a warrant of detention.  A person cannot be a “prisoner” as 

defined in the Correctional Services Act if he is not detained in terms of a 

valid warrant of detention in a “prison”.   

12. 
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Leach JA (in paragraph 106 of the judgment) held that the warrants were 

prima facie invalid but held nevertheless that an order of court cannot be 

overridden by the warrant.  He is with respect correct.  A valid warrant of 

detention cannot validly be issued without the necessary court order.  But an 

invalid warrant of detention, like in this instance, can exist despite a valid 

court order.  The learned Judge did not consider that the provisions of the 

Correctional Services Act only come into operation when a person is 

committed to a prison on the strength of a valid warrant of detention.  The 

latter requirement is an additional free standing jurisdictional requirement 

apart from the court order that authorized the warrant. 

 

13. 

Similarly where a warrant of detention has been discharged, the operation of 

the Correctional Services Act comes to an end.  The question ultimately is 

when are the warrants discharged?  Are they discharged when the prison 

authorities deliver the detainees to court cells on the date stipulated in the 

warrant. Or are they discharged when the escapees are locked in the holding 

cells at court. Their detention in the holding cells at Court is in such event not 

in terms of the warrants, but in terms of the court order that refused them 

bail. From the moment the warrants are discharged the operation of the 
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Correctional Services Act ceases.  The detention of the escapees at the 

holding cells at court can only be regarded as detention in a “prison” as 

envisaged in Section 1 of the Correctional Services Act if it is in terms of a 

valid warrant not a court order.  Only if the Correctional Services Act finds 

application every place used as a police cell or lock-up will qualify as a 

“prison” for purposes of Section 115.  

14. 

It was common cause that the escapees disappeared between the court and 

the holding cells.  In that respect Leach JA was correct that the escapees 

were not detained in a “prison” or place used as a police cell or lock-up when 

they disappeared because the warrant on the one hand was invalid or on the 

other hand had been discharged when they were detained in the holding 

cells at Court on their return from C Max “prison”.   The conviction of the 

Applicant is thus contrary to the provisions of Section 35(3)(l) that provides 

that every accused person has the right not to be convicted for an act or 

omission that was not an offence on either the national or international law at 

the time it was committed. 

15. 
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In determining the proper meaning of the words “offender”, “prisoner” and 

“prison” as well as the provisions of Section 6(1)(a) the principles applicable 

to the proper interpretation of statutes has to be considered.  Section 39(2) 

of the Constitution enjoins every court tribunal or forum, when interpreting 

any legislation, to “promote the spirit, purport in objects of the Bill of Rights”.  

The interpretive process has to be in conformity with the Constitution and is 

limited to what the texts of the provisions in question are reasonably capable 

of meaning. 

16. 

The restrictive interpretation of the words “offender”, “prison” and “prisoner” 

must be adopted so as to avoid ”offender”, “prisoner” or “prison” to be given 

an overbroad and more extensive meaning over and above the already wide 

ambit of the definition. 

 See:  National Coalition for Gay and Lesbian Equality and 

Others v Minister of Home Affairs and Others 

2000(2) SA1 (CC) para 24: 

   Investigating Directorate:  Serious Economic 

    Offences and Others v Hyundai Motor Distributors 

(Pty) Ltd and Others in re Hyundai Motor 
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Distributors (Pty) Ltd and Others v Smit N.O and 

Others 2001(1) SA545 (CC) para 21 – 26. 

   Bato Star Fishing (Pty) Ltd v Minister of 

Environmental Affairs and Tourism and 

Others2004(4) SA 490 CC at para 72 - 73 

   Minister of Safety and Security v Sekhoto and 

Another 2011(5) SA 367 (SCA) at para 15.   

It is therefore submitted the word “prisoner” must be interpreted to mean 

“person detained in custody in terms of a valid warrant of detention in a 

“prison” as required by Section 6(1)(a) in the Correctional Services Act.  The 

Correctional Services Act cannot be applied against the Applicant where the 

detainees were detained in terms of a court order only.  The Act is not 

applicable to persons detained in terms of invalid warrants of detention or 

persons detained after warrants authorizing their detention in a prison had 

been discharged. 

17. 

The interpretation of the above not only has a direct implication on the 

orderly administration of correctional centres but also with respect to the 

administration of justice in criminal courts throughout this country on a daily 

basis. Moreover it has a direct bearing on the right to liberty and the right not 
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to be deprived of freedom arbitrarily or without just cause and also the right 

to human dignity. 

See:  Van Vuren v Minister of Correctional Services and Others 

2010 (12) BCLR 1233 (CC) at para 49.  

18. 

SECTION 34 OF THE CONSTITUTION 

18.1  This aspect of the application for leave to appeal deals firstly with the 

fairness of the proceedings before the Supreme Court of Appeal and 

secondly with the fairness of the proceedings in the Regional Court.  

18.2 In De Beer N.O v North-Central Local Council and South-Central 

Local Council and Others (Umhlatuzana Civic Association 

Intervening 2002(1) SA 429 (CC) at para 11 this Honourable Court 

stated:  “This section 34 fair hearing right affirms the rule of law, 

which is a founding value of our Constitution.  The right to a fair 

hearing before a court lies at the heart of the rule of law.  A fair 

hearing before Court as prerequisite to an order being made against 

anyone is fundamental to a just and credible legal order”. 
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19. 

The Regional Magistrate considered the facts and had taken into account 

that Applicant harboured terrorists in order to pass an appropriate sentence 

on the main count.  The lack of remorse referred to by the Supreme Court of 

Appeal was only relevant with respect to the main count and count 2 which 

was set aside.  It was therefore an irrelevant factor for the purposes of 

sentence on the alternative count.  Applicant was not forewarned that the 

Supreme Court of Appeal was of the prima facie view that the sentence 

should be increased if convicted on the alternative count. It is a long salutary 

practice to notify the appellant that the sentence might be increased.  The 

imposition of a heavier sentence on the lesser offence is disturbingly 

inappropriate and induced such a sense of shock that this Honourable Court 

is entitled to intervene. 

See:  S v Anderson 1964(3) SA 494 AD at 495 

Also See:  S v Sonday and Another 1995(1) SA 497 C at 502J – 503B 

20. 

20.1 The Supreme Court of Appeal was in reality acting as a Court of first 

instance with regard to the sentence imposed on the alternative 

count.  The Applicant’s right to be heard with respect to the sentence 
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was ignored.  Moreover, the Court took into account as an 

aggravating circumstance that:  “The horrendous consequences for 

humanity as a whole from acts of terror need not be spelt out.  Those 

who aid and abet such conduct are as dangerous to mankind as the 

actual perpetrators of such acts”.  The Supreme Court of Appeal 

misdirected itself by taking the above factors into account as an 

aggravating circumstance when the Applicant was in fact acquitted 

on the main count.  The Supreme Court of Appeal effectively 

sentenced Applicant for an offence of which he was acquitted. The 

misdirection is so serious that the right to a fair trial has been 

offended. This Court may therefore interfere and impose an 

appropriate sentence. 

20.2 The Regional Magistrate refused cross-examination in relation to the 

period the police spent on the farm whilst they kept observation. The 

information was crucial for Applicant to show that he was unaware of 

the escapees presence on the farm and also with respect to the use 

of the motorbike discovered in a shed on the farm. If Applicant was 

able to explore those facts it could have been shown that for a period 

of several months the police did not observe anything but use of the 

motorbike by applicants family on the farm. 

21. 
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PROSPECTS OF SUCCESS AND THE INTEREST OF JUSTICE 

It is in the interest of justice that leave to appeal be granted.  The issues in 

this case concern the interpretation and applicability of the Correctional 

Services Act against the background of the Constitution with respect to 

persons in detention (convicted and unconvicted).  The application of the 

provisions of the Correctional Services Act have implications for the day to 

day administration of “prisoners” at Courts and elsewhere throughout the 

country and the rights of persons in detention.  Prison authorities, the police 

as well as the Courts owe a duty to the public and the thousands of people 

that are detained that the detention is strictly in accordance with the relevant 

legislation. The divergent judgments of the Supreme Court of Appeal are 

indicative of the difficult legal issues. 

See: Falk and Another v National Director of Public 

Prosecutions 2011 (11) BCLR 1134 (CC) at para 50. 

The right to a fair trial is fundamental to the rule of law.  It is in the interest of 

justice that Applicant has the right to put mitigating factors before a Court 

where the Court is of the opinion that the sentence should be increased after 

setting aside the conviction and sentence on the more serious count and the 

Applicant is convicted on a less serious offence than the offence he was 

originally convicted of. Quite apart from the aforesaid the Applicant had the 
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right to be informed that his sentence will be increased even where his 

appeal was upheld on the serious charges. The Applicant was with regard to 

the foregoing not afforded fair procedure in terms of his right to appeal as 

envisaged by Section 35(3)(o) of the Constitution. 

The applicant has very good prospects of success on appeal for the reasons 

set out hereinbefore. It is therefore in the interests of justice that leave to 

appeal to the Honourable Court be granted. 

WHEREFORE Applicants claims for an order in terms of the notice of 

motion. 

 

____________________ 

DEPONENT 

 
SIGNED and sworn to before me at ______________ on this _______ 

day of NOVEMBER 2011, the deponent having acknowledged that 

he/she knew and understood the contents of this affidavit, does not 

have any objection to taking the prescribed oath and considers the 

contents to be binding on his/her conscience. 

 
 
 
_________________________ 
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