
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

       CASE NO: CCT 24/08 

CASE NO: 959/2004(TPD of the High Court) 

 

THE PRESIDENT OF THE REPUBLIC OF 

SOUTH AFRICA       1st Applicant 

 

THE MINISTER FOR JUSTICE AND 

CONSTITUTIONAL DEVELOPMENT  2nd Applicant 

 

THE DIRECTOR OF PUBLIC PROSECUTIONS, 

WITWATERSRAND LOCAL DIVISION  3rd Applicant 

 

and 

 

NELLO QUAGLIANI     Respondent 

 

AND 

CASE NO: CC 

CASE NO: 28214/06 (TPD of the High Court) 

 

THE PRESIDENT OF THE REPUBLIC OF 

SOUTH AFRICA       1st Applicant 

 

THE MINISTER FOR JUSTICE AND 

CONSTITUTIONAL DEVELOPMENT  2nd Applicant 

 

THE DIRECTOR OF PUBLIC PROSECUTIONS, 

WITWATERSRAND LOCAL DIVISION  3rd Applicant 
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and 

 

STEVEN MARK VAN ROOYEN   1st Respondent 

LAURA VANESSA BROWN    2nd Respondent 

______________________________________________________ 

REPLYING AFFIDAVIT ON BEHALF OF THE FIRST, SECOND 

AND THIRD APPLICANTS IN THE APPLICATION FOR LEAVE 

TO APPEAL TO THIS HONOURABLE COURT 

______________________________________________________ 

 

I, the undersigned, 

 

HERMAN BENJAMIN VAN HEERDEN 

 

do hereby make oath and state that: 

 

1. 

 

1.1 I am the deponent of the founding affidavit in this application 

for leave to appeal. 

 

1.2 The facts herein contained are, unless the contrary appears 

from the context, within my personal knowledge and are true 

and correct. 
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2. 

 

I have read the opposing affidavit of Stephen Mark Van Rooyen and 

the supporting affidavits annexed thereto.  I humbly maintain that 

leave to appeal should be granted to the Applicants as was sought 

in the application supported by my affidavit.  I have been advised 

that I need not respond to each and every allegation made by Mr 

Van Rooyen on behalf of the Respondents and insofar as I do not 

deal with them, I deny same or maintain what was stated in my 

founding affidavit in support of the application for leave to appeal. 

 

 

3. 

AD PARAGRAPHS 8 TO 9 THEREOF: 

 

Mr Justice Preller signed his typed judgment on the 18th of April 

2008 and it had subsequently been filed with this Honourable Court.   

 

 

4. 

AD PARAGRAPH 13 THEREOF: 

 

I have perused and studied the judgment of Preller J since it has 

become available. It appears that on the issues regarding whether 
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due process was followed to conclude the agreement between the 

United States of America and the Republic of South Africa, Preller J 

indeed came to the conclusion that it was not necessary for the 

President to have signed the agreement as appears from page 10 of 

the judgment, from line 9 – 22 thereof.  I must however profess 

that it seems to be implied by the conclusions to which he came in 

regards to the collective responsibility of the cabinet to enter into 

international agreements but that no specific or clear finding as to 

the validity of the agreement itself was made by him.  In this 

regard I must profess that the Respondents may be correct. The 

other issues which have been set out in my founding affidavit had 

not been decided by Preller J, except for the question relating to 

Section 231(4) of the Constitution which we humbly submit was a 

wrong decision. 

 

5. 

AD PARAGRAPH 19 THEREOF: 

 

I was advised that I am not supposed to file heads of argument for 

purposes of my application for leave to appeal to this Honourable 

Court.  For the sake of clarity I would however reiterate the 

following: 

5.1 It is humbly requested that this Honourable Court determine 

whether it was necessary to enact the treaty in terms of 
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Section 231(4) of the Constitution in order to become part of 

the South African law. This point had been clearly formulated 

in paragraph 7 of my founding affidavit on page 9 of the 

paginated application for leave to appeal. 

 

5.2 Whether due process was followed with the negotiation, 

approval, signing and ratification of the treaty and whether 

the treaty is thus valid and binding between the United States 

of America and the Republic of South Africa as was set out in 

paragraphs 13.1 to 13.3 of the founding affidavit supporting 

the application. 

 

5.3 Whether the processes that were followed in the two houses 

of Parliament pertaining to the conduct of those two houses in 

respect of approval of the treaties required by Section 231 of 

the Constitution were done in accordance with law governing 

the processes of Parliament.  These issues are set out in 

paragraph 13.4 to 13.7 of the founding affidavit. 

 

 

6. 

AD PARAGRAPH 22 THEREOF: 
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It is true that the Applicants did not join the Speaker of the National 

Assembly and the Chairperson of the National Council of Provinces 

in this application. The reason for this is that the Speaker and the 

Chairperson had their own legal team representing them at the 

hearing in the Transvaal Provincial Division i.e. the State Attorney, 

Cape Town.  Our application had been served on the State Attorney, 

Cape Town and my attorney, Mr Sybrand Botes is presently in 

contact with the legal representatives of the Speaker and the 

Chairperson.  We believe that they had not yet received instructions 

to join in and if they do not, we will bring an application to join 

them, alternatively request this Honourable Court, which I hereby 

on behalf of the Applicants do, to direct that they join or be joined.  

It should be clear from my founding affidavit that what is required 

by the Applicants is a definitive decision on each and every step 

pertaining to the international extradition treaties of the Republic of 

South Africa for each and every step seems to have become an 

issue which is constantly raised in every single effort to extradite 

suspects from South Africa and has now even become an issue 

when South Africa requests extradition of suspects from other 

countries such as the United States of America.   It is the view of 

the Applicants and they are advised that the procedure that they 

followed in the entire process of adopting the treaty and approving 

same by Parliament was correct.  In that sense all the issues raised 

by the Respondents in the Court a quo need to be tested and 
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adjudicated upon conclusively and finally by the highest Court of 

this country and this should happen, in the light of the present state 

of affairs regarding extradition, at this Court’s earliest convenience. 

 

 

7. 

AD PARAGRAPH 25 THEREOF: 

 

I deny that there are no prospects of success.  I humbly submit that 

the only issue which was decided against the Applicants by Preller J 

was the failure to formally enact the treaty and I humbly submit 

that that decision was incorrect based on the proviso contained in 

Section 231(4) of the Constitution as was set out in my founding 

affidavit. 

 

8. 

AD PARAGRAPH 33 THEREOF: 

 

I deny that the Applicants did not comply with Rule 19(3)(a).  The 

issues that were canvassed in the Court a quo and which I set out 

in my founding affidavit are intricate but crisp issues. For instance, 

it is clear that our contention in respect of Section 231(4) had been 

decided against the Applicants by Preller J. We contend that he 

should have decided the other way around on the basis that the 
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agreement is self-executory or as a self-executory provision.  

Except if one has to raise argument in this application, which I have 

been advised is not what is intended by Rule 19(3)(a), I humbly 

submit that I have set out all the particular issues and the 

contentions of the Applicants in respect thereof in my founding 

affidavit. 

 

9. 

AD PARAGRAPHS 35 TO 39 THEREOF: 

 

9.1 I humbly submit that the allegations made in these 

paragraphs referring to the laxity of the Applicants is not only 

vexatious, but unfounded.  Mr Van Rooyen, who makes the 

affidavit, issued his application on the 28th of August 2006. At 

that time Quagliani’s matter had been pending for quite a 

time to which I will revert hereinafter.  The legal team for the 

Applicants approached Mr Peter Hodes SC of the Cape Town 

Bar on behalf of Van Rooyen and Brown to expedite the 

application due to the problems that already existed regarding 

extradition in general. Mr Hodes SC and the team that he led 

did everything possible to assist us in that regard and the 

matter was heard as early as the 26th of March 2007, after a 

special date had been allocated by the Judge President of the 

TPD who did so as a result of the efforts of Applicant’s legal 
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team in full cooperation with the Van Rooyen and Brown’s 

legal team.   

 

9.2 As for Mr Quagliani the matter indeed dragged for quite a 

time.  A substantial application to compel the Applicants to file 

documentation, which they had already filed, was launched. 

This was vehemently opposed and eventually placed on the 

roll at the instance of the Applicants who were respondents in 

that interim application. Finally and shortly before it was 

heard, Mr Quagliani’s team indicated that they do not want to 

pursue the matter any further and the costs of that 

application were reserved and will still be argued in due 

course.  No further documents were filed by the Applicants 

and no other documents were available or played any role in 

this matter.  When the cooperation of the Van Rooyen and 

Brown’s legal team was obtained Mr Quagliani’s legal team 

was invited to have the matter heard on the same day with 

the proviso that if they seek any postponements or if they are 

not ready, we will continue with the Van Rooyen matter 

regardless of Quagliani.  I, however, do not wish to burden 

this application with a skirmish on who was to blame or not to 

blame for the fact that Mr Quagliani’s case dragged for quite a 

time. In the Van Rooyen matter everything was expedited by 

everybody.  I make these observations simply to stress that 
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the issues at hand are important for government and for 

international relations and has become increasingly so over 

the past year or two. I have established from the National 

Director of Public Prosecutions that only in Gauteng (9) and 

Western Cape (10) there are nineteen extradition applications 

pending which cannot be finalized without a final decision on 

the issues raised in this application. 

 

10. 

AD PARAGRAPH 48.2 THEREOF: 

 

I do not want to embark upon factual disputes with the Respondent.  

I unequivocally state that it had been common cause throughout 

that no Bill had been passed through Parliament which formally 

enacted the extradition agreement into law and that had been 

common cause all along.  

 

11. 

 

In the light of the aforegoing I humbly submit that a proper 

application for leave to appeal to this Honourable Court had been 

made out and beg this Court to grant the prayers sought in the 

application for leave to appeal.  
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_________________________ 

DEPONENT 

 

 

SIGNED AND SWORN TO AT PRETORIA ON THIS             DAY OF MAY 
2008 THE DEPONENT HAVING ACKNOWLEDGED THAT HE/SHE KNOWS 

AND UNDERSTANDS THE CONTENTS OF THIS AFFIDAVIT AND THAT IT 

IS TRUE AND CORRECT AND THAT HE/SHE CONSIDERS THE OATH TO 

BE BINDING ON HIS/HER CONSCIENCE.  

 

 

_________________________ 

COMMISSIONER OF OATHS 

 

 

 

 

 


