
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

CASE NO: CCT 136/12 

 

In the matter between: 

MAIL AND GUARDIAN MEDIA LIMITED First Applicant 

 

INDEPENDENT NEWSPAPERS (PTY) LTD Second Applicant 

 

MEDIA 24 LIMITED Third Applicant 

 

 

and 

 

 

M J CHIPU N.O. (CHAIRPERSON OF THE REFUGEE 

APPEAL BOARD) First Respondent 

 

KREJCIR, RADOVAN Second Respondent 

 

THE MINISTER OF HOME AFFAIRS Third Respondent 

 

 

APPLICANTS’ PRACTICE NOTE 

1 NATURE OF THE PROCEEDINGS 

This is an application for leave to appeal against the whole of the judgment 

and order of His Lordship Mr Justice Fabricius (“Fabricius J”) in the North 

Gauteng High Court on 6 December 2012 in which he dismissed the 
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applicants’ application for access to the Refugee Appeal Board (RAB) 

hearing of the second respondent (Mr Krejcir) and related relief.  

 

2 ISSUES TO BE ARGUED 

2.1 Whether s 21(5) of the Refugees Act 130 of 1998 (the Refugees 

Act) is unconstitutional in that it imposes mandatory and invariable 

secrecy on all appeals to the RAB, regardless of the circumstances 

of the particular case. 

2.2 If so, whether words should be read into the text of s 21(5) of the 

Refugees Act to cure the constitutional defect. 

2.3 Whether the applicants should be granted access to the RAB 

hearing of Mr Krejcir. 

 

3 PORTION OF THE RECORD NECESSARY FOR THE 

DETERMINATION OF THE MATTER 

The whole record. 
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4 ESTIMATED DURATION OF ORAL ARGUMENT 

The matter is set down for one day. It is anticipated that it will be 

necessary to use the whole day for argument. 

5 SUMMARY OF THE APPLICANTS’ ARGUMENT 

5.1 The right to freedom of expression is fundamental to an effective 

and healthy democracy.  The media are not only a bearer of this 

right, but also the facilitator of this right for the benefit of the 

public.  It must therefore be enabled to fulfil its duty to ensure that 

the public is informed and able to debate and discuss matters of 

national importance.  

5.2 The principle of open justice, which ensures accountability, 

transparency and fairness in legal proceedings, is central to 

democracy. 

5.3 Secrecy of proceedings conduces against the finding of the truth.  It 

is irrational. 

5.4 Section 21(5) of the Refugees Act creates an absolute bar on any 

access by anyone, at any time, to any information in relation to 



Page 4 

asylum applications and appeals, regardless of the circumstances of 

the case.  It imposes a restriction of a kind which is virtually 

unknown in our law.  It constitutes an extreme and unjustifiable 

limitation of the constitutional norms in question. 

5.5 The facts of Mr Krejcir’s appeal to the RAB illustrate this.  The 

public has an interest in the local and international criminal 

allegations against him, in the political controversies surrounding 

him, and in knowing why he is granted or refused asylum.  Most of 

the information which he claims is confidential is already in the 

public domain, through his own conduct.  There is no justifiable 

basis at all for total secrecy in respect of his appeal. 

5.6 A proportional and less restrictive mechanism is available to 

achieve the purpose of s 21(5) of the Refugees Act, namely to 

protect the rights of asylum-seekers and the integrity of proceedings 

of the RAB, without unduly trenching on the other rights in issue.  

This mechanism is to vest the RAB with a discretion as to whether 

to allow public access to its proceedings on the basis of the facts of 

each case, and subject to such conditions as it may determine. The 

RAB will then be able to balance the relevant countervailing 

considerations and make a decision which best vindicates the 
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requirements of the Constitution.  The exercise of this discretion 

will be subject to judicial control. 

5.7 It is competent and desirable for this Court to read words into s 

21(5) of the Refugees Act to this effect, in order to cure the 

constitutional defect. 

 

6 AUTHORITIES ON WHICH PARTICULAR RELIANCE WILL BE 

PLACED 

6.1 Director of Public Prosecutions, Transvaal v Minister of Justice and 

Constitutional Development and others [2009] ZACC 8; 2009 (4) 

SA 222 (CC). 

6.2 S v Mamabolo [2001] ZACC 17; 2001 (3) SA 409 (CC) 

6.3 Rail Commuters Action Group v Transnet Ltd t/a Metrorail [2004] 

ZACC 20; 2005 (2) SA 359 (CC). 

6.4 South African Broadcasting Corporation Limited v National 

Director of Public Prosecutions and Others [2006] ZACC 15; 2007 

(1) SA 523 (CC) 
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6.5 South African National Defence Union v Minister of Defence and 

Another [1999] ZACC 7; 1999 (4) SA 469 (CC) 

6.6 Johncom Media investments Ltd v M & others (Media Monitoring 

Project as amicus curiae) 2009 (4) SA 7 (CC) 
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